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.  PROCEDURAL HISTORY

. On August 29, 2011, Claimant filed its RequestAdbitration against Respondent (“Request”)
before the Arbitration Institute of the Stockholmhanber of Commerce (“SCC”). The
arbitration clause relied upon by Claimant provithes the dispute be settled by a three-member
arbitral tribunal, and that all three arbitrators o be appointed by the SCC.

. By letter dated September 2, 2011, the SCC notifRepondent of the Request and, in
accordance with Article 5 of the SCC Arbitration |8 (“Rules”), requested Respondent to
submit an answer by September 16, 2011.

. On September 16, 2011, Respondent filed its Ansavtlre Request (“Answer”).

. By letter of October 19, 2011, the SCC informed Beeties that it had appointed Ms. Sophie
Nappert as co-arbitrator on behalf of Claimant, Mephie Lamb as co-arbitrator on behalf of

Respondent and Mr. Yves Derains as chairman oAthiral Tribunal.

. By letter of November 21, 2011, the SCC referredldase to the Arbitral Tribunal.

. On December 5, 2011, a conference call was helddast the Parties and the Arbitral Tribunal,
when the organization of these proceedings wasusker. On the same day, the Arbitral
Tribunal issued Procedural Order No.1, whereinRhavisional Timetable was established, as

follows, and a copy of which was also sent to ti&€n that day:

“1.1 The sequence and timing of the proceedings lsbdhe following:

n° | Date Party Description

(@) | December 30, 2011 Claimant Statement of Claim with Witness Statements

(b) | February 17, 2012 | Respondent Statement of Defense with Witness Statements

(c) | March 16, 2012 Claimant Statement of Reply to the Defense with
Rebuttal Witness Statements if any
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(d) | April 13, 2012 Respondent Statement of Rejoinder with Rebuttal Witness

Statements if any

(e) | April 30, 2012 Claimant/ Cutting date for submitting new evidence
Respondent (that could not have been submitted earlier)

(H | May 4, 2012 Claimant/ Notification of names of the witnesses to| be
Respondent cross-examined

(9) | May 10, 2012 All Pre-hearing conference

(h) | May 29-30, 2012 | All Evidentiary Hearing

(with the possibility
to fix a third day if

necessary)

7. On December 29, 2011, Claimant filed its StatenwérClaim (“SoC”), along with the Expert
Opinions of Prof. Valentinas Mikelenas and Prof.ta0tas Nekrosius, and the Witness
Statements of Mr. Eike Benke and Mr. Vladimir Obakh

8. On February 17, 2012, Respondent filed its Stat¢moé Defense (“SoD”), along with the
Expert Opinions of Dr. Irmantas Norkus and ProftsLHeuman, and the Witness Statements of

Mr. Romas Svedas and Mr. Nerijus Eidukevicius.

9. On March 16, 2012, Claimant filed its Statement Réply to the Statement of Defense
(“Claimant’s Reply”), along with the second Exp@pinions of Prof. Valentinas Mikelenas and
Prof. Vytautas Nekrosius, and the second Witnesde®ents of Mr. Eike Benke and Mr.
Vladimir Obukhov.

10.0n April 13, 2012, Respondent filed its StatemehRejoinder (“Respondent’s Rejoinder”),
along with the Second Expert Opinion of Dr. Irmankéorkus, the Expert Opinion of Dr. Agne

Tikniute, and the Second Witness Statement of Mrijids Eidukevicius.

11.0n April 24, 2012, the SCC reminded the Arbitraiblinal that the final award should be

rendered by May 21, 2012.
6/81



12.0n April 25, 2012, the Arbitral Tribunal informedhe SCC, with the Parties in copy, that
according to the Provisional Timetable, the evigegthearing would take place on May 29-30,
2012, making it impossible for the Arbitral Tribdria render the final award by May 21, 2012.
The Tribunal therefore requested that the deadianethe rendering of the final award be
extended until September 2012.

13.0n April 30, 2012, in accordance with item 1.1(&)Poocedural Order No. 1, which fixed the
cut-off date for the submission of new evidencaifant submitted additional documents in

support of its case.

14.0n May 3, 2012, after consultation with the Partibe SCC decided to extend the Tribunal's
deadline for rendering the final award until Segteml14, 2012.

15.0n May 4, 2012, the Parties informed the Triburfalheir agreement not to call withesses or
experts for cross-examination at the evidentiargring scheduled for May 29-30, 2012. They
added that the Parties’ decision not to call wessor experts should not be construed as
agreement with the contents of the other side’s)egi$ statements or expert reports. They
further advised that, given that the legal teanteggnting Claimant did not include Lithuanian
counsel, the Parties agreed that Prof. Mikelenas, mad submitted two expert reports on behalf
of Claimant in this arbitration, would be allowesl lie present at the hearing as an observer on

Claimant’s side.

16.0n May 8, 2012, the Parties submitted a joint psapoegarding the organization of the hearing
scheduled for May 29-30, 2012, including a prowisictimetable.

17.0n May 10, 2012, a pre-hearing conference call nedd between the Parties and the Arbitral

Tribunal, to discuss the organization of the hegrin

18.0n May 29 and 30, 2012, the hearing was held irckbimim, Sweden before the Arbitral
Tribunal (“Hearing”).

19.0n July 4, 2012, the Parties submitted their repeSubmissions on Costs.

20.0n July 12, 2012, the Parties submitted their Contmen each other’s Submission on Costs.

21.0n July 13, 2012, the Arbitral Tribunal declareé firoceedings closed, pursuant to Article 34
of the SCC Rules.
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Il. FACTUAL BACKGROUND

22.AB Lietuvos Dujos (“Lietuvos Dujos” or “Company”sia limited liability company organized
and existing under the laws of Lithuania and oné.itfuania's leading energy companies. Its
shares are publicly traded on the NASDAQ OMX exd®an It engages in (i) natural gas
purchase and sale to clients; (ii) transmission disttibution services, including operation of
transmission and distribution pipelines; and (ignsit of natural gas to the Kaliningrad Region
of the Russian Federation. Lietuvos Dujos itseliiet involved in exploration or production of

natural gas, but purchases it from Gazprom.

23.In 1995, Lietuvos Dujos was registered by the Latfian State as a joint-stock company. It was
then privatized in two stages through an intermatigublic tender. The first stage took place in
2002, when E.ON Ruhrgas Energy Beteiligungs AG (fiRas”), a German company and a
major energy service provider, acquired 34% of@oenpany’s shares. The second stage took
place in 2004, when Gazprom acquired other 34%eflompany’s shares.

24.Following subsequent modifications in the shareimgid the Company's current major
shareholders are: (i) Ruhrgas - 38.91 %; (ii) Gaapr 37.1 %; and (iii) Republic of Lithuania
(through the Ministry of Energy) - 17.7 %.

25.0n March 24, 2004, Gazprom, Ruhrgas, and the RepabLithuania (at the time through its
State Property Fund, subsequently replaced by timesty of Energy) entered into the 2004
Shareholders' Agreement (“SHA”").

26.The SHA reflects the intention of its parties twm“operate in the management of the Company
and recordsthe terms and conditions of their joint action fretmanagement of the Compahy
The SHA governsinter alia, the election of the Company's managing bodiest{®@e4.3) and
the parties’ obligations regarding the Company'sibess (Section 6).

27.According to Section 4.3(1) of the SHA, the Companyanaging bodies shall consist of the
General Meeting of Shareholders, the Company’s daad the Head of the Management (the

General Manager).

28.Article 4.3(4) of the SHA, provides that the ComparBoard shall consist of five members: (i)

two members elected from the candidates nominateRiubirgas; (ii) two members elected from

! Exhibit C-2.
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29.

30.

31.

32.

33.

the candidates nominated by Gazprom, and (iii) or@mber elected from the candidates
nominated by the Ministry. The Chairman of the Blia elected for a period of two years, with
the nomination alternating between Ruhrgas and @azpthe two largest shareholders of the

Company.

Pursuant to Article 3.5 of the SHA, the parties|wilit all their efforts to ensure that their
nominees elected to the Board of the Company vdtevin order to achieve the objectives
established in the SHA.

Article 4.3(8) of the SHA provides that the Gendvinager of the Company shall have at least
two Deputy Managers, one responsible for gas pseckbantracts (appointed from the nominees
of Gazprom) and the other responsible for gas cadracts (appointed from the nominees of
Ruhrgas). Gas purchase contracts must be sigimety joy the General Manager and a Deputy

General Manager (nominated either by Gazprom ordas).

Finally, in accordance with Section 4.3(7) of tHeAS the resolutions of the Company's Board
need to be approved by 4 out of the 5 memberseoBttard. A certain limited number of core
issues, set forth in Section 3.1 of the SHA, remjumanimous vote at the general meeting of the

Company.

In 1999, prior to becoming a shareholder in the Gany, Gazprom and the Company concluded
a long-term agreement on the amounts and termgppfys of gas for the Republic of Lithuania
for the years 2000 to 2015 (“Long-Term Agreement’Yhis Long-Term Agreement was
retained when Gazprom became a shareholder inahg@ny, and continues to be amended and
supplemented from time to time as the result ofoamy negotiations between Gazprom and the
Company. In this connection, Section 6.1(1.9)h&#f SHA provides that the parties:."shall
seek to ensure, and shall procure that the Comgaeks to ensure ... safequarding of, on terms

and conditions mutually acceptable and benefigialthe Company and the Parties and on the

basis of contractual obligations between the Comgpaamd the SuppligiGazprom] (i) the long-
term gas transit to the Kaliningrad oblast of thasRian Federation, ... (iii) the long-term gas

supply to the Compariy(Emphasis added)

Likewise, according to Section 6.1 (1.8) of the SHAIl agreements and transactions between

the Company and the Parties, or any of the Parsés|l be at any time made on arm's length

terms and conditions and subject to Board approvwalthe event of the existence of several

options for gas purchase by the Company, the Boatten making such decision on such
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options, shall choose and approve the option whigging by its terms and conditions, such as

price, volume, duration, flexibility and reliab¥it is most favorable to the Company and its

customers.(Emphasis added)

34.In compliance with the provisions of the SHA comieg the composition of the Company’s
Board, the following five persons were membershef Lietuvos Dujos' Board as of late 2010:
Mr. Valery Golubev and Mr. Kirill Seleznev (electegon nomination by Gazprom); Mr. Peter
Frankenberg and Mr. Uwe Fip (upon nomination by igak); and Mr. Romas Svedas (upon

nomination by the Ministry of Energy).

35.0n December 17, 2010, Messrs. Golubev, SeleznenkEnberg and Fip voted in favor of a
Board resolution that approved the signing of adeadum to the Long-Term Agreement,
regarding the gas supply price for the year 20EL Addendum No. 52). Although Mr. Svedas
voted against this resolutidrit was adopted in accordance with Section 4.3{Zh® SHA, as it

was approved by 4 of the 5 members of the Board.

36.0n December 29, 2010, the relevant addendum waedign behalf of the Company by its
General Manager (Mr. Viktoras Valentukevicius) dbedputy General Manager (Mr. Joachim
Hockertz), in accordance with Section 4.3(8) of $areholders' Agreemehgnd on behalf of
Gazprom, by its Deputy Chairman of the Board (Molubev).

37.Previously, on March 12, 2008, the Board of the @any had also approved the revised terms
of gas transit, which were subsequently updateahimddendum to the Long-Term Agreement
dated February 28, 2011. This addendum was excoutbehalf of the Company by its General
Manager (Mr. Viktoras Valentukevicius) and Deputgr@ral Manager (Mr. Joachim Hockeftz),
and on behalf of Gazprom by its Deputy ChairmathefBoard (Mr. Golubev). The gas transit
terms contained in the addendum were unanimousijiraeed by the Company’s Board by a
resolution dated March 24, 2011, with the Minigrgominated member of the Board, Mr.

Svedas, also voting to confirm that resolution.

38.0n February 8, 2011, the Ministry issued a letidrassed to the Company, the Company's

General Manager and Messrs. Golubev and Selezrseméanbers of the Company's Board).

2 Exhibit C-4.
% Exhibit C-5.
* Exhibit C-7.
® Exhibits C-8 andC-9.
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39.

40.

41.

42.

The Ministry’s letter, in summary, alleged that tiempany's management and the two Board
members appointed by Gazprom did not act in the g2myis best interests when agreeing upon
the price for gas supply for the year 2011, andrwhgreeing to provide natural gas transit

services allegedly under non-market conditibns.

On March 3, 2011, Messrs. Golubev and Seleznetecepd the Ministry’s letter above, refuting

such allegations in their entirety.

By letter of March 10, 2011, the Company also pedi its refutations to the Ministry's

allegations in this respett.

On March 25, 2011, the Ministry filed an applicatifor Investigation Proceedings before the
Vilnius Regional Courtin Lithuania (hereinafter “Lithuanian Court” or fiius Court”),
pursuant to Article 2.124 of the Lithuanian Civib@e, against the Company, Messrs. Golubev
and Seleznev (members of the Company’s Board ndednlay Gazprom), and Mr. Viktoras
Valentukevicius (the Company’s CEO). In such coaction, the Ministry requests the
Lithuanian Court to appoint an expert to investgathether the members of the Company’s
governing bodies indicated above acted appropyiaied, if they acted inappropriately, to apply
the measures and sanctions provided for at paftAtticle 2.131 of the Lithuanian Civil Cod®.

In addition, the Ministry alleges that the Repuldfd_ithuania's interests as a shareholder in the
Company were violated, and those of Gazprom ungrdynoted when the Board approved, and
the Company executed, the addenda to the Long-Agmeement covering gas supply for 2011
and transit arrangemenifs. The Ministry accuses Messrs. Golubev and Selezas\alleged
proxies of Gazprom, ofiappropriate activity, based on the Ministry's suspicions that they
were not pursuing the Company's best interests,allades that the addenda concluded by the

Company in that connection do not reflect a faicgpfor the supply and transit of natural gas.

® Exhibit C-10.
" Exhibit C-11.
® Exhibit C-12.
° Further updated on December 9, 20&gh(bit C-52).
19 Exhibit C-14.
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43.Such action was still ongoing and no decision haenbtaken on the merits by the Lithuanian

Court at time these proceedings were cldded.

44 A dispute arose between the Ministry and Gazproaeuthe SHA. In particular, the dispute
refers as to whether the Ministry breached thetration agreement contained in the SHA by
applying for the Investigation Proceedings desctibleove before the Lithuanian Court.

[l. JURISDICTION OF THE ARBITRAL TRIBUNAL AND APPLICABL E LAW

45.The jurisdiction of the Arbitral Tribunal stems fnoArticle 7.14 of the SHA, which reads as

follows:

“Any claim, dispute or contravention in connectiothwthis Agreement, or its breach,
validity, effect or termination, shall be finallgtfed by arbitration in accordance with the
Rules of the Arbitration Institute of the Stockhddhamber of Commerce. The place of
arbitration shall be Stockholm, Sweden, the nunaberbitrators shall be three (all to be
appointed by the Arbitration Institute) and the daage of arbitration shall be English.

46.The Parties agree that the arbitration agreematedsin Section 7.14 of the SHA is governed by
Swedish law??

47.According to Section 7.14 of the SHA, this arbitat is governed by thdRules of the
Arbitration Institute of the Stockholm Chamber @n@nercg“SCC Rules”).

48.The substantive rights and obligations under thé @ke governed by the laws of the Republic
of Lithuania, pursuant to Section 7.15 of the SHA.

M Transcript of the Hearing, Day 1, 21:15-22: “[@int’'s Opening StatemeniThe Ministry’s claim in Vilnius
Court is proceeding. The court held multiple dafshearing in March and April; another day of euntiary

hearings will be held on Thursday of this week. Tbert is expected to rule in the coming monththaaigh the
next ruling should concern only whether the collt@vder an investigation and appoint experts. Tdwmnclusion of
the proceedings is still far awdy

12 Claimant’s Reply, 1 96; SoD,  72.
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V. SUMMARY OF THE PARTIES’ POSITIONS AND RELIEF SOUGHT
A. Claimant's Position

(1) Factual Background

(i) The Parties’ Agreement to Manage Lietuvos DujoseTiogr

49. Claimant states that the main provisions of the Stf&\described in its Sections 3.1, 3.5, 4.3(4),
4.3(7), 4.3(8) and 6.1. It is Claimant’'s positihrat the above provisions reflect the Parties’
understanding of the role to be played by eache$izdder in Lietuvos Dujos’ management and
functioning. The nomination and voting processsprees the interests of all three main
shareholders and guarantees the smooth operatitre @ompany in a context where Gazprom
and Ruhrgas, but not the Ministry, are commerc@inganies with in-depth experience of

operating and managing the gas purchase, supplgliamibution business.

50.Claimant alleges that the SHA also explicitly recizagd and addressed the fact that — as
envisaged from the outset by the privatization pgog— Gazprom is at the same time both one
of the Company’s principal shareholders and also@bmpany’s supplier of natural gdsAs
an example, Claimant cites Article 6.1(1.8) of t8EIA*® to conclude that such provision
acknowledges the existence of separate and songetiiffering interests to be reconciled in
instances when Lietuvos Dujos and one of its sluddens enter into gas supply and transit
agreements. The SHA does not exclude any membeheofBoard from voting on such
agreements. Nor does it prohibit the Ministry’'smioee from voting, despite the Ministry’s
significant political interest in such agreementg)ich does not always coincide with the

interests of the Company or its shareholdérs.

¥ SoC, 169.

“soC, 170.

15 46.1]1.8 the Company shall treat the Parties on an edpaalis. All agreements and transactions between th
Company and the Parties or any of the Parties shalat any time made on arm’s length terms and itiond and
subject to Board approval; in the event of the texise of several options for gas purchase by theg@@my, the
Board, when making such decision on such optidred| shoose and approve the option which, judgigdte terms
and conditions, such as price, volume, duratioexiBility and reliability, is most favourable togtCompany and its
customers

*socC, 174.
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51.Claimant points out that Mr. Eidukevicius, who reggnted the State Property Fund during the
drafting and finalization of the SHA, confirms irstwitness statement thai)‘the Board was to
consist of five members, (ii) the election of theafd members was to take place upon
nomination of two members by the Strategic Investar members by the Gas Supplier and one
member by the State Property Fund and (i) anyh&son would require a 4-vote majority’
Claimant alleges that the suggestion that suchotate governance structure was somehow a
“deviatiorf from Lithuanian law is inaccuraté.

52.1t is Claimant’s position that the parties’ agre@men the corporate governance structure of
Lietuvos Dujos, reflected in particular in Sectigh8(4) and 4.3(7) of the SHA, was in no sense
a “deviatiori from Lithuanian law. On the contrary, such austure was explicitly authorized
by Lithuanian law"’

53. Claimant relies on Article 33.2 of the Lithuani@ompany Law, which stipulates that the
“number of Board members must be set in the Artaflesssociation of the compangnd that
“there must be at least 3 members of the Bbanl,conclude that Lithuanian law sets a

minimum number of Board members, but does not pdeclthe parties from agreeing on a
different numbef?®

54.Furthermore, it relies on Article 35.4 of the Litmian Company Law, which provides that the
“[d] ecision of the Board shall be adopted if more védeshan the votes against it are received,
if the Articles of Association of the company da remuire a larger majority of votésto
conclude that, in order for Board resolutions toviaéid, they must be adopted by at least a
simple majority. However, the parties to the SHadhhe right to provide for a different

majority, including the 4-ou-of-5 member majoribywhich they ultimately agre€d.

55.More than TLT 1 billion (or approximately EUR 290ilion) has been invested in Lietuvos
Dujos since its privatization in 2002-2004. Thisvestment was made primarily by the
Company’s two main shareholders, i.e. Ruhrgas aampfem, through reinvestment of Lietuvos

Dujos’ profits. Claimant argues that as a resultGazprom’s and Ruhrgas’ substantial

" Claimant’s Reply, 1 12; Eidukevicius WS, para. 13.
18 Claimant’s Reply, 1 13.
19 Claimant’s Reply, 1 16.
2 Claimant’s Reply, 1 14.
2 Claimant’s Reply, 1 15.
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investments in Lietuvos Dujo’s natural gas infrasture, the Company’s value has grown

significantly since 2004

(i) The Parties’ Conduct Applying the Shareholders’&ggment

56.Claimant alleges that since 2004, the election famttioning of Lietuvos Dujos’ Board of
Directors complied with the SHA. However, in Mar@11, the Ministry disputed the
application of those provisions by filling and puirsgy a legal action before the Lithuanian

courts?®

57.According to Claimant, during the negotiations loé ISHA, there was a general understanding
between the parties that persons involved in thgotnetion process on behalf of Ruhrgas and
Gazprom would subsequently either be elected toBbard of Directors or exercise other

management functions at Lietuvos Dujos.
(@) Election of Board Members pursuant to the provisiohthe SHA

58. Claimant states that, in compliance with the SH¥e¢ persons were elected to Lietuvos Dujos’
Board in April 2010: Mr. Golubev and Mr. Seleznealeted upon nomination by Gazprom);
Mr. Peter Frankenberg and Mr. Uwe Fip (upon nonmamaby Ruhrgas); and Vice Minister Mr.
Svedas (upon nomination by the Ministry of Enerdy)The Ministry voted in favor of the
election of all these five members, including Mes§olubev and Selezné¥.

(b) Adoption of the disputed decisions by the Boardigéctors of Lietuvos Dujos

59.0n December 17, 2010, Messrs. Golubev, SeleznenkEnberg and Fip voted in favor of a
Board Resolution approving the signing of AddenddNm 52 to the Long-Term Agreement.
This addendum stipulated the quantities of natgeal to be supplied by Gazprom to Lietuvos

Dujos in 2011 and specified the gas price formalbe applied for the supply of gas in the same

#30C, 1 83.
#30C, 1 84.
2430C, 1 89Exhibit C-46.
% 30C, 1 90.
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period. As acknowledged by the Ministry, this fallanset the same price as that applied to gas
supply in the year 201%.

60. Claimant further states that, although Mr. Svedasniber of the Board elected upon nomination
by Respondent) voted against such Resolution, stagmpted in accordance with Section 4.3(7)
of the SHA, as it was approved by 4 of the 5 membéthe Board. The relevant addendum was
signed on December 29, 2010 by the General Managdrthe Deputy General Manager
nominated by Ruhrgas, in accordance with Sectid(8%of the SHA.

61.Claimant objects to Mr. Svedas’ witness statem&hgerein he stated that his and the Ministry’s
opposition to the adoption of the disputed Resofutvas prompted by his alleged surprise that
the addendum would besigned by Mr. V.A. Golubev on the side of Gazptrosccording to
Claimant, Mr. Golubev’s affiliation to Gazprom waeell known to the Ministry, whose
representatives voted in favor of Mr. Golubev's @ippment to the Board of Directof$. It
further states that the SHA does not limit the tSgbf vote of party-nominated Board memb@rs.

62. Furthermore, revised terms of gas transit were igadia an addendum dated February 28, 2011
to the Long-Term Agreement. The gas transit tewcostained in such addendum were
unanimously confirmed by the Board in its Resoltad March 24, 2011, with the Ministry’s
nominated member of the Board, Mr. Svedas, votingpnfirm such resolutioff.

63. Despite the fact that the above decisions and recticere taken by the Board of Directors and
management of Lietuvos Dujos acting as providethBySHA, the Ministry sought to challenge
their implementation. It first sent @émand lettéron February 8, 2011 to the Company and to
the two members of the Board nominated by Gazpwrwuausing the Company’s management
and these Board members of not acting in the Cogipdest interests when agreeing upon the
price of gas supply for the year 2011, and of agge¢o provide natural gas transit services

under non-market conditiorig.

64.Claimant draws the Tribunal's attention to the few@t the two Board members nominated by

Gazprom lacked the necessary quorum to take desisioder the SHA. Although the two

%30C, 1 91Exhibits C-5, C-14 andC-11.

27 Claimant’s Reply, 1 4Exhibits C-46 andC-42.
2 Claimant’s Reply, 1 44.

29'30C, 1 93Exhibits C-6 to C-9.

30'30C, 1 94Exhibit C-10.
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65.

66.

67.

Board members nominated by Ruhrgas also considkeegricing arrangements to be favorable
to the interests of the Company and approved tbeigions in question without reservation, the

Ministry did not challenge their activity on the &ol>*

According to Claimant, there is no independent Baaember in Lietuvos Dujos. It points out
that, if one were to consider that Messrs. Goludnay Seleznev have a conflict of interest due to
their affiliation to Gazprom, the same reasoninguith apply to the three remaining Board

members?

Claimant rejects the Ministry’s suggestion that Kolubev should have informed the Board of
his potential conflict of interest and abstainezhirvoting on the adopted resolution. In support
of its position, Claimant argues that Article 2@)7©f the Lithuanian Civil Code explicitly
authorizes a member of the management bodgritef into a contract with a legal person being
in the capacity of a member of the said persondyljoln such a case, this member has only to
notify the other members of the management ofdbigract® Similarly, Article 2.87(5) of the
Lithuanian Civil Code requires a member of the lggarson’s management body tadtify
other members...about the circumstanesere his personal interests are contrary or may b
contrary to the interests of the legal perk3*®* In the case at hand, all members of the Board

were on notice of their respective affiliationshe three shareholdets.
(c) The Ministry’s filing and pursuing legal actionsfbee Lithuanian courts

In March 2011, the Ministry filed a claim beforeethVilnius Regional Court, Lithuania,
requesting an investigation of the Company’s andgdvie Golubev’'s and Seleznev’s activities,
alleging a violation of the Republic of Lithuaniaigerests as a shareholder in the Company, to
the undue advantage of Gazprom'’s interests, wheratlienda to the Long-Term Agreement

covering gas supply for 2011 and the transit amaments mentioned above were conclutfed.

%1 S0C, 1 96.
32 Claimant’s Reply, 1 46.
¥ Claimant’s Reply, 1 5Exhibit C-110.
3 Claimant’s Reply, 1 51Exhibit C-110.
% Claimant’s Reply, 1 5IExhibit C-36.
¥ soC, 1 98.
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68.According to Claimant, the Ministry did not subdtate its allegations or provided any

supporting calculatior’

69.Moreover, Claimant states that the Ministry reqeésthe Vilnius Court to “investigate” its
claims, to conclude that the Ministry’s suspiciomnsre grounded and, as a consequence, to
dismiss Messrs. Golubev and Seleznev from the Coyp&oard. It further requested that the
Court dismiss the Company’s General Manager, Mkitdras Valentukevicius, and replace him
with a person nominated by the Ministry of Energihe Ministry also requested the Court to
order the Company to renegotiate the terms of @s gupply and transit contracts with
Gazpronr?

70.Claimant alleges that, although each of these sssware directly regulated by the SHA, the
Ministry did not file any claim against Ruhrgas @azprom, or against any of the Ruhrgas-
nominated Board members, even though they casisphedhe same votes as their Gazprom-

nominated counterparts.

71.Claimant states that a first preliminary hearinfpbe the Vilnius Court took place on June 15,
2011, when the Court dismissed the jurisdictioriEgation that the dispute was subject to
arbitration under the SHA. A second preliminaraieg took place on September 28, 2011,
when the Vilnius Court granted the Ministry’s reguand ordered Lietuvos Dujos to produce
documents substantiating the gas supply pricesgltine period from May 2004 until the date of
filing of the Ministry’s claim, as well as agreenterconcluded between Lietuvos Dujos and
Gazprom, by which Lietuvos Dujos provided naturak dgransit services to the Kaliningrad
Region, from May 2004 until the date of filing diet claim.

72.According to Claimant, the Court’'s imposition ofchuextensive document production was
unusual, given that the Court had not, and sti$§ hat, taken a decision as to whether any

investigation at all is merite.

¥30C, 1 102.
¥ 30C, 1103.
%¥30C, 1 104.
“0'30C, 1 107.
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(d) Revisited Claim

73.0n December 9, 2011, the Ministry filed a Reviseai@ before the Vilnius Court. It is
Claimant’s position that the revisions did not mialéy change the Ministry’s position and that
they call for a result essentially identical to thee contemplated in the initial claim. However,
Claimant alleges that the Revised Claim appeassiggest that the Ministry no longer expressly
requests the Court to dismiss the members of thep@ay’'s Board and to appoint as the

Company’s General Manager a person to be nomirmtéide Ministry of Energy*

74.Claimant alleges that in the Revised Claim, the i8ig continues to insist that Messrs.
Golubev’'s and Seleznev’s activity should be inggded because they voted in favor or certain
Board resolutions, neglecting that such resolutiese approved by a majority of four votes
and that the votes of Gazprom-nominated memberhefBoard could not suffice for their

adoption by the Compariy.

75.According to Claimant, in the Revised Claim the Miry requests the Courtd apply other
sanctiond provided in Article 2.13% of the Lithuanian Civil Code, allowing the Lithuan

Court to apply one of the following measufés:
1) Revoke the decisions taken by the legal personisagiag bodies;

2) Suspend temporarily the powers of the members g#l Iperson’s managing bodies or

exclude a person from legal person’s managing body;
3) Appoint provisional members of legal person’s mangdpodies;
4) Authorize non-implementation of certain provisiaisncorporation documents;
5) To oblige making of amendments to certain provisiohincorporation documents;
6) To transfer the legal person’s right to vote toeotberson;

7) To oblige a legal person to take or not to takéatemactions;

*“so0C, T1111.
*230C, 1 112.
*3 Exhibit C-58.
*30C, 1113.
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76.

77.

78.

79.

8) To liquidate a legal person and appoint a liquidato

Claimant alleges that the Ministry’s request madgeréference to Article 2.131, not only
includes the initial request to dismiss Gazprom-imatted Board members, but also considerably
broadens the scope of relief sough, as at prelser¥linistry requests the Court to apply any and

all available measures that the Court would deepnogpiate®

On May 29, 2012, at the Hearing, Claimant stated the action before the Vilnius Court was

still ongoing and no decision had yet been takethermerits'°
(e) The Emergency Arbitrator Proceedings

Claimant states that on June 13, 2011, in an attéonpreserve its right to have the dispute
settled through arbitration, it initiated an Emerge Arbitrator proceeding under SCC Rdles
pursuant to the arbitration agreement containedhen SHA. Gazprom requested that the
Emergency Arbitrator order the Ministry of Energy (f) move for a stay of the Initial Claim
pending the rendering of a final award by the tndduto be constituted pursuant to the SCC
Rules to hear the present dispute, and (ii) reffeam any further actions before the Vilnius
Court or any State Court in relation to the dispidgscribed above pending the rendering of a
final award by the tribunal to be constituted parsito the SCC Rulés.

It further states that, although Prof. Albert vaendBerg, appointed as Emergency Arbitrator,
declined to grant the relief sought by Gazpramainly in light of the lack of urgencyhe found
that “[...] notwithstanding the fact that the Respondent hasloed its Court Claim in terms of
an alleged interest of the Company and an allegethtvon of fiduciary duties of two Board
members and is directed against the Company andBtdaad Members as well the CEO, the

**SoC, 1 114.

*% Transcript of the Hearing, Day 1, 21: 15-22: “[i@ant’s opening statementThe Ministry’s claim in Vilnius
Court is proceeding. The court held multiple dafshearing in March and April; another day of euntiary
hearings will be held on Thursday of this week. Tbert is expected to rule in the coming monthihaaigh the
next ruling should concern only whether the collt@vder an investigation and appoint experts. Tdwmnclusion of
the proceedings is still far awdy

" Appendix Il to the SCC Rules.
*®SoC, 1 116.
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evidence submitted by Claimpni] establishes that Claimant’s claim has a reasonable

possibility of success on the metfifs

(2) The Ministry’s Action Breaches the Shareholders’ Ageement

() The Dispute pending before the Lithuanian Coutsfalithin the Arbitration
Agreement

80. Claimant rejects the Ministry’s allegations thag ththuanian Court action does not fall within
the scope of the arbitration agreement becauser alia (i) it involves other parties; (ii) it
concerns a legal relationship other than the oeeied in the arbitration agreement; and (iii) it
falls within the exclusive jurisdiction of the Litlnian courts. Claimant’s position on these

issues is summarized below.

(@) The Lithuanian court action presents a shareholdatspute and is “in

connection with” the SHA

81.Preliminarily, Claimant states that the issue beefibre Arbitral Tribunal is whether the dispute
brought by the Ministry before the Vilnius Court ‘i;m connection with the SHA. 1t is
undisputed that Gazprom and the Ministry are bdundn arbitration agreement and there is no
question here of binding non-signatories to sudiitration agreemen However, like any
other contract, an arbitration agreement must s@opeed in good faith and a party may not
attempt to circumvent it through the artifice ofdady non-party entities to a court claim that is

in substance a dispute failing within the arbioatagreement:

82.Claimant states that the Ministry initiated the tgaroceedings against Gazprom’s nominees,
rather than Gazprom itself, only to attempt an pectiom the application of the arbitration
clause in the SHA? Claimant gives as example the decision rendeyetie Bermuda Supreme

Court on thdPOC vs. CTMcase, which issued an injunction restraining car¢ydrom pursuing

*9 Exhibit C-49.
%0 Claimant’s Reply, 1 73.
*L Claimant’s Reply, 1 75.
*2 Claimant’s Reply, 1 77.
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83.

84.

85.

86.

87.

court proceedings in breach of the arbitration sdaunotwithstanding the fact that the Russian

proceedings formally involved some parties who weseparties to the arbitration clauge.

Furthermore, Claimant alleges that Respondentiame¢ on the SWEMAB case is unavailing.

According to Claimant, in such case, neither themgany of the shareholders argued that the
dispute, which related to the embezzlement of fundss covered by the arbitration clause.
Unlike the SWEMAB case, Respondent requests tHeuaitian court to apply measures that are

directly regulated by the SHA, such as removahefBoard members nominated by Gazprém.

It is Claimant’s position that the arbitration agmeent provided in Section 7.14 of the SHA is
framed in broad terms, as it coveeny claim, dispute or contravention in connectiathinthe
SHA. It alleges that in the context of internatib@arbitration, this phrase embraces not only

contractual remedies, but also claims for damagseedin tort>

Claimant alleges that during the negotiation peabthe SHA, Lithuania never requested for the
arbitration agreement to be limited and never reskthe right to submit certain disputes to its
domestic courts, including investigative proceedjngs confirmed by Mr. Eidukevicius in his
witness statement. Under these circumstances, Claimant allegesitteahnot be assumed that
the Parties intended to exclude from arbitratiam tiype of dispute currently pending before the

Vilnius Court®’

Claimant argues that, were there any doubt as tetheh the arbitration clause prohibits
initiation of investigative proceedings in contratien to arbitration, such a doubt must be
interpreted against the drafter of the clause, tathe State Property Fund and its successor, the

Ministry of Energy>®

In addition, Claimant argues that the record doet support Respondent’s allegation that
Section 7.8 (“Waiver”) of the SHA should be readlitoit the application of the arbitration
clause. On the contrary, it claims that such @iowvi supports the opposite, as the SHA provides
that all disputes in connection with the SHA beriited to arbitration. It concludes that the

%3 Claimant’s Reply,  7&xhibit C-120.
** Claimant’s Reply, 1 8Exhibit C-141.
**SoC, 1123.
%0 S0C, 1124 ; Claimant’s Reply, T 20 ; EidukevidiMS, para. 8.
" SoC, 1125.
%8 Claimant’s Reply, 1 26.
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reference in Section 7.8 to rights or remedies iplex at law can be only viewed as emphasizing
the authority of the arbitrators to order all asble remedies, whether set out in the SHA or by

the applicable law?

88. Claimant further alleges that, when parties agoesettle their disputes through arbitration in the
context of international commercial relations, thés a presumption in favor of “one-stop”
dispute resolution. In support of this allegati@aimant cites an excerpt of a decision from the
Swedish Supreme Court dated June 14, 2007, whicts ras follow?"

“The arbitration clause may be understood to meahdh disputes with connection to the
usufructuary agreement are to be determined byttoirs. Although B.P. has alleged
that the claim for compensation is not based onatpeement but is a claim founded on
causation through a criminal act, the factual cingstances invoked are directly connected
to the usufructuary agreement. In view hereof asdhe two other grounds for the claim
are to be tried by arbitrators as determined withafity, the third ground should also be

deemed to be encompassed by the arbitration clause.

89. Claimant states that the Ministry’s action befdre Vilnius Court is founded on the notion that
Gazprom-nominated directors should have no rolauithorizing gas supply contracts between
the Company and Gazprom. By doing so it seeksitto @nd rewrite key corporate governance

provisions of the SHA®

90.Back in 2002, Ruhrgas made it clear that it woulithdraw from negotiations unless an
agreement guaranteed that the Strategic InvestbGais Supplier together could name four out
of the five directors, and that no less than footes would be required for valid resolutions. It
claims that this issue was specifically put to th#huanian Government, which specifically
agreed to these governance arrangenfén8uch critical arrangements were carried throwgh t

the SHA without material modificaticH.

91.Claimant argues that from the very beginning, theti®s contemplated that the Gas Supplier

(i.,e. Gazprom) would have both a significant ralenmanaging the Company and engage in

% Claimant’s Reply, 1 26.
9 30C, 1128 Exhibit C-61.
1 s0C, 1132.
%230C, 1133 ; Benke WS, paras. 19-22, 24.
83 Exhibit C-2, Section 4.3(7).
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substantial gas sale and transit contracts witfCibiapany. It states that the whole point of the
privatization program in this respect was to give Gas Supplier (i.e. Gazprom) a stake, a voice
and an interest in developing the Company, abodelsyond its interests, as the Company’s

supplier and counterpart.

92.Claimant draws the Tribunal’s attention to the fduct, if Gazprom-nominated members of the
Board were excluded from voting on gas supply aadsit issues, as the Ministry argues in its
Revised Claim, no contract could be signed by tleen@any for lack of the necessary four

votes®®
(b) The Ministry’s action addresses issues governeithdybHA

93. According to Claimant, which relies on Professorgéenas’ and Nekrosius’s expert opinions,
the relief sought by the Ministry before the Lithnien Court actually attempts to restrict
Gazprom’s rights under the SHA, not Messrs. Goligoend Seleznev’s rights as individuals.
Furthermore, the Ministry’s attempt to maintainatasims against Messrs. Golubev and Seleznev
as “representatives” of Lietuvos Dujos is meritlessit is the Company’s General Manager and

not the two out of five Board members who act @a@bmpany’s representativs.

94. Claimant argues that the requests for relief sobghte Ministry before the Vilnius Court are
governed by the SHA, as they focus on the methappbintment of the Company’s governing
bodies, and the manner in which those governingelsoexercised their duties when entering

into amendments to the gas supply and transit agees®’

95.Moreover, Respondent devoted three sub-sectionts @tatement of Defence to a recital of
grievances against Gazprom, taking issue with &xgsom’s supply monopoly; (i) Gazprom’s
opposition to the implementation of the Third Gaseltive; and (iii) Gazprom’s alleged
decision to reduce gas supply prices to LatviaBstnia, and not to Lithuania. It then argues
that the Ministry’s reference to these issues aolyfirms that the Vilnius Court action relates to
Gazprom and its presence in Lithuania. Accordm&laimant, the investigative proceedings

are a way to put pressure on Gazprom in furtherah@epolitical agenda entirely unrelated to

% s0C, 1134.
% s0C, 1135.
% s0C, 1141.
¥7s0C, 1150.
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any dispute with Messrs. Golubev and Seleznev eir ttapacity as individual members of the

Board®®

96. As for the gas supply prices to neighboring coestriLithuania’s alleged discrimination at the
hands of Gazprom is also unrelated to Messrs. @olaland Seleznev’s actions as individual
members of the Board of Lietuvos Dujos. Claimatattes that those gas supply prices are
negotiated between the relevant authorities of ghosuntries and Gazprom, not Messrs.

Golubev and Seleznev in their capacity as Lietuyo®s’ Board member?’

97.Claimant states that the Ministry’s claim of impnepy is that Gazprom-nominated Board
members voted on a gas supply contract with Gazpmehich is the very heart of the

arrangements contemplated by the SHA.

98. According to Claimant, Sections 6.1 and 6.1.1.%hef SHA provide that each of the parties to
the SHA was obliged to ensure and procure thaCivapany ensure that the Company enters
into long-term gas supply and gas transit contradtis Gazprom on terms mutually acceptable
and beneficial to Gazprom and the Company. IntemidiSection 3.5 required the parties to the
SHA to use all their efforts to ensure that theemmees on the Board voted to achieve the
objectives stated in Section 6. Claimant thenestahat the Ministry’s claim before the
Lithuanian Court is that the gas supply and traosittracts were not mutually acceptable and
beneficial to the Company and its shareholderse ddncern is that the parties to the SHA did
not meet their obligation under Section 6.1 to deeknsure and procure that the Company seeks
to ensure that the contracts be entered into onb#®s established in the SHA. As a
consequence, the Ministry’s concern is directlyradsied in the SHA, falling within the scope of

its arbitration clausé

99.Claimant argues that, if Respondent felt that Gapwas not being sufficiently cooperative
with respect to the profits of the Company, the SptAvided means for Respondent to resolve
this concern in its Section 6.1.1.7. It furthelegés that, if Respondent felt that Gazprom’s

dealings with the Company were unfairly slantedamg Gazprom, this is addressed by Section

% Claimant’s Reply, T 31.
% Claimant’s Reply, 1 28.
0 Claimant’s Reply, 1 33.
" Transcripts of the Hearing, Day 2, pp.3-4.
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6.1.1.8 of the SHA, and unequal treatment of theredtiolders again falls within the arbitration

clause’?

100. The table below summarizes Claimant’s positiorhia tegard:

Description of the Ministry’s request before Related provisions in the SHA
Vilnius Court

Initial Claim: 1st and % requests - Section 2.4(i)

and (if) of the Claim The appointment and dismissal of the members of

Relate to the dismissal of the members of |thee Board is specifically governed Bgction 4.3
Company’s Board and the appointment as |tB&lA, and covered by the arbitration agreemént.
Company’s General Manager of a person to| be

nominated by the Ministry of Energy

**The fact that the Ministry, in its Revised Claimg

longer expressly requests to dismiss Messrs. Golube

and Seleznev from the Board makes no material
difference, as the Ministry requests the Court to

apply any measure available under Article 2.131 of

the Lithuanian Civil Code, including the dismissél

Board members, that the Court deems approptate.

Initial Claim: 3° request - Section 2.4(iii) of theThe issue of negotiating agreements betweer| the
Claim Company and Gazprom is governed by the S
Relates to the renegotiation of the terms of the dﬁ particular, Section 6.1(1.8) of the SHA requires
the Company’s Board, when taking a decision to

supply contract with Gazprom.
approve a gas supply contract, to take into
consideration the terms and conditions of those
contracts, Such as price, volume, duration,
flexibility and reliability’. The Ministry’s
complaint as to the manner in which a gas supply

contract was negotiated and approved by |the

"2 Transcripts of the Hearing, Day 2, p. 5.
830C, 1147.
"s0C, 1142.
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Company’s Board is a matter addressed by
SHA and shall be settled by arbitration.

the

Initial Claim: 4" and %'

and (v) of the Claim

requests - Section 2.4(i

Relate to the tfansparency of the Company’'s ga
transit activity, including the manner in which t
Company negotiates and enters into gas purchas

transit agreements.

)

This issue is also governed by Section 6 of
sSHA. Thus, any dispute regarding an alle
heiolation of a shareholder’s right by the Compa
eamior its management bodies in relation to

negotiation and/or execution of the Compan

gas transit obligations fall into the scope of

arbitration agreement.

the
yed
ny
the
VAS
the

Initial Claim: 6" request - Section 2.4(vi) of th

Claim

Relates to the procedure to be put in place for
purposes of gas purchase and transit negotiatiwh
the manner in which gas purchase and trg
agreements should be negotiated and approved b

Company’s representatives and management bod

e

This issue is also specifically covered ®gctions
the and 60f the SHAT
5 a
nsit
y the

ies

REVISED CLAIM: Article 2.131 of the Lithuania
Civil Codé€’®

Any of the measures provided for under Arti
12.131 would materially undermine and undo
Parties’ agreement to co-operate in
management of the Company as embodied in

SHA.

Cle

the

the
the

5 50C, 143.
% 50C, 144.
" S0C, 145.

8 Exhibit C-58, Article 2.131, Chapter X of the Lithuanian Civode (“Investigation of Legal Person’s

Activities”) (the court may: “1) revoke the decis® taken by the legal person’s managing bodiesugpend

temporarily the powers of the members of legal @@smanaging bodies or exclude a person from |lpgedon’s

managing body; 3) appoint provisional members ofaleperson’s managing bodies; 4) authorize non

implementation of certain provisions of incorpooatidocuments; 5) to oblige making of amendmentsettain

provisions of incorporation documents; 6) to tranghe legal person’s right to vote to other persfrto oblige a

legal person to take or not to take certain actiBhso liquidate a legal person and appoint aidlgtor.”).
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101.

102.

103.

104.

Claimant alleges that the Vilnius Court can ordey &elief specified in Article 2.131 of the
Lithuanian Civil Code, ihcluding by imposing restrictions on the exerai$ehe shareholders’
rights even when such restrictions were not spedifi requested by the parties to the
investigative proceedings. It then refers to tHeUM case, in which the Supreme Court of
Lithuania confirmed the powers of the Lithuaniamumts to grant relief against the respondent’s
shareholders within the framework of the investigatproceedings, even when the claimant

sought relief only against the respondent’s germaeaager?
(c) Negative effect of the Arbitration Agreement

It is Claimant’s position that, as a corollary bétobligation to submit disputes to arbitratiorg th
parties are also under a duty not to submit sushudies to local courts. This duty, referred to as
the negative effect of the arbitration clause,ndisputed in international arbitration. It argues
that the obligation not to litigate disputes subjecarbitration is expressly provided in Section 4
of the Swedish Arbitration Act, pursuant to whiéhcourt may not, over an objection of a party,
rule on an issue which, pursuant to an arbitrat@greement, shall be decide by arbitratérs
Article 10 of the Law on Commercial Arbitration tife Republic of Lithuania, based on Article
8(1) of the UNCITRAL Model Law, also requires a doto decline to hear a dispute subject to
an arbitration agreement. Claimant argues thatdhligation is mandatory, and not a matter of

discretion®°

It further alleges that, if Lithuania’s Ministry dnergy were allowed to adjudicate the dispute
before Lithuanian State courts, the arbitratiomustaset forth in Section 7.14 of the SHA would

be optionaf*

(d) The Ministry’s interpretation of the “legal relatiship specified in the

arbitration clause” is exceedingly narrow

Claimant rejects the Ministry’s allegation that $ieh law does not consider a non-contractual

claim to fall within the scope of an arbitratioragke in an international commercial agreement.

9S0C, 1149; Mikelenas Expert Opinion, paras. 3383ibit C-86, ruling of the Supreme Court of Litimia dated
June 28, 2010ADUM case).

80 350C, 1153-158; Transcripts to the Hearing, Dayp2 8-9.

8 S0C, 11156.
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105.

106.

107.

108.

109.

110.

According to Claimant, none of the case law relipdn by the Ministry supports such a narrow

interpretatiorf?

According to Claimant, the case at hand would Irilai to the Sandip case®® where the
Swedish Supreme Court acknowledged that non-cdot@ibiclaims closely related to the legal
relationship defined in the arbitration clause stidne settled by arbitratioH.

Claimant explains, at pages 26-29 of its Reply, wgyfollowing cases are not applicable to this

dispute: Tupperware case, Carmeuse daka;Folgerd case andEsselte Dymaase.

Claimant states that theupperwarecase is not applicable, as it relates to the hgiky state’s
action to initiate claw-back recovery action in dowhich is different from the situation at stake
before this Arbitral Tribundl®

Respondent’s reliance on tl@armeusecase is also unavailing. In this case, the Swaedis
Supreme Court ruled that parties could not limé tight to mandatory redemption of shares.
For this reason, a dispute relating to the manglatedemption of shares was not governed by
the shareholder’s agreement and did not fall witheascope of the arbitration. However, in the
present case, Respondent does not allege thatdkisipns of the SHA governing the election

and operation of Lietuvos Dujos’ Board are inopgeaand should be disregard&d.

Claimant alleges that Respondent’s reliance orutteeFolgerd case is also misplaced, as in that
case, Ms. Folgero was allowed to pursue her cotiibra because her claims pertained to
fraudulent acts that occurred prior to the enttg florce of the relevant shareholders’ agreement.
For this reason, her claims were not covered by dHatration clause contained in the

shareholders’ agreemefit.

Finally, Claimant argues that Respondent’s reliammtéheEsselte Dymaase is incorrect, as this
case confirms that a court action may not be ueedeprive an arbitration agreemeimf ‘its
effect as a bar to litigatioh The Swedish Court ruled that the District Coshould have

82 Claimant’s Reply, 1 83.

8 Exhibit C-61.

8 Claimant’s Reply, 1 88.

8 Claimant’s Reply, 1 86-87.
8 Claimant’s Reply, 1 90.

87 Claimant’s Reply, 1 91.
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111.

112.

113.

114.

115.

ordered claimanttb show that arbitration had commenteghd, had this been the case, the
District Court should have stayed the court prouegsf®

(i) The court action does not fall within the exclusjuesdiction of Lithuanian

courts

Claimant rejects the Ministry’s allegation that #tion before the Vilnius Court falls within the
exclusive jurisdiction of the Lithuanian courtshelmain support for the Ministry’s allegation is
the opinion of Dr. Norkus, who states that the stigative proceedings in general constitute
“special proceedingsunder Lithuanian law thathave an element of public [aw Dr. Norkus
concludes that claims brought in the investigapveceedings are not arbitrable and should be
heard in Lithuanian courts regardless of the atiitn claus&® Claimant's rebuttal of these

arguments is summarized below.

Preliminarily, Claimant alleges that the relevantéhe arguments advance by Dr. Norkus above
is of little relevance, as both Parties concur thatarbitration agreement stated in Section 7.14
of the SHA is governed by Swedish law, not Lithaaniaw®

Claimant recalls that there is no dispute that #idunal is competent to decide the issues
before it, as the arbitrability under Lithuanianvlaf the dispute presented in the investigative

proceedings is not in issue before this Tribdhal.

It is Claimant’'s position that, in any event, Drofkus’ arguments have no basis under

Lithuanian law, as set forth below.

(a) Investigative proceedings are not “special procegdi’ that would preclude the
application of the arbitration clause

According to Claimant, as explained by Prof. Mikels, the remedies available within the

framework of investigative proceedings correspanthbse which are generally available under

8 Claimant’s Reply, 1 9Exhibit- C-116.
8 Claimant’s Reply, 1 95.
% Claimant’s Reply, 1 96.
°L Claimant’s Reply, 1 96.
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116.

117.

118.

119.

120.

Article 1.138 of the Lithuanian Civil Code. Thosemedies do not render investigative

proceedings $pecifi¢ as argued by Dr. Norku¥.

Furthermore, the mandatory participation of an exgees not render investigative proceedings
different from other proceedings under the Civibéadure Code. A court can appoint an expert
or require the parties to provide expert evidenteamy and all cases thateQuire special
knowledge in science, medicine, art, technologgrafts’, *® which does not render such court
proceedings $pecial.®* Claimant highlights that a court is not boundditow an expert report

in an investigative proceeding, as in any othertcproceedings. Claimant concludes that Dr.
Norkus’ assertion thatit‘is the body of qualified experts and not thertdhat assesses the

appropriateness of the management of the conifiamyeritless’

Claimant alleges that the only redress that theiditiynunconditionally seeks at this stage of the
Lithuanian proceedings is the appointment of anedxpo conduct an investigation of the
Ministry’s suspicions and make a report. With eo this redress, Section 7.14 of the SHA
provides for arbitration under the SCC Rules. Unaiicle 29.1 of the SCC Rules, “[...] the
Arbitral Tribunal may appoint one or more expedséport to it on specific issues set out by the
Arbitral Tribunal in writing.” Therefore, the SHArovides for the only redress unconditionally

sought by the Ministry before the Lithuanian Court.

Also, the possibility to seek police assistancesdoet differentiate investigative proceedings
from any other court proceedings under the Lithar@ivil Code. Enforcement is always in the

hands of the bailiff and the investigative proceediare not different in this resp&tt.

Claimant alleges that mandatory assistance by gelaaiso does not render the investigative
proceedingsui generis The fact that the participation of a lawyer égjuired does not imply

that the case deals with public inter&st.

In addition, the fact that a prosecutor is entittednitiate investigative proceedings does not
render such proceedingai generis A prosecutor acts only when he or she consittatspublic

92 Claimant’s Reply, 7 101.
% Claimant’s Reply, T 102.
% Claimant’s Reply, T 102.
% Claimant’s Reply, T 103.
% Claimant’s Reply, 1 104.
" Claimant’s Reply, 1 105.
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121.

122.

123.

124.

interest so requires, and the final decision oretlistence of public interest is taken by the court
hearing the case initiated by the prosectito€laimant draws the Tribunal’s attention to thetfa
that the prosecutor did not initiate the invesiigatproceedings currently pending before the

Vilnius court, but that Respondent did. The prosecdoes not take part in these proceedifgs.

Finally, as for Dr. Norkus’ suggestion that theastigative proceedings fall within the exclusive
competence of Lithuanian courts because they meidirbught by regional courts, Claimant
alleges that Dr. Norkus conflates the questionrbitrbility with that of attribution of subject-
matter jurisdiction. Claimant argues that Lithianlaw, as any modern system of law, provides
for settlement of disputes in state courts andcatks subject-matter jurisdiction between the
various tiers of State courts. However, thesestémadard provisions that do not preclude the

parties from agreeing on the settlement of theipuiie through arbitratiof?°

Claimant concludes that Dr. Norkus’' allegations thre special nature of investigative
proceedings are groundle'$s.

Claimant argues that the Ministry also conditiopaleeks other redress before the Lithuanian
Court. The condition attached to this redresfas the court ultimately finds, at a later point in
the proceedings, that the challenged conducts imappropriate. Claimant recalls that the SHA
includes as parties shareholders holding together 80% of the Company’s shares. As a
consequence, an arbitral tribunal constituted icase that included all three parties to such
agreement would have full authority to order thetipa before it to take steps to remedy any
breach that it found of the SHA. Given the pattissntrol over the Company, there is no
apparent reason why an arbitral tribunal couldarder the shareholders to cause the Company

to act in a manner needed for a relief to be dffect?
(b) The proceedings before the Vilnius court do notirape public interest

Claimant points out that the Lithuanian Supreme r€bas emphasized that the concept of
public interest should be interpretedatrowly and...should only cover certain exceptional

% Claimant’s Reply,  106.
% Claimant’s Reply, 1 107.
190 Claimant’s Reply,  109.
101 Claimant’s Reply, T 110.
192 Transcripts of the Hearing, Day 2, pp. 6-7.
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125.

126.

127.

situationd that address thewell-being of the society as a whol@® For this reason, the
existence of a public interest requiring speciakgction is always determined on a case-by-case
basis'®* Claimant concludes that it is erroneous to assastDr. Norkus does, that an

investigative proceeding by its very nature death public interest®®

The increase of Lietuvos Dujos’ profits is the sthgoal of the Ministry’s complaint in the
investigative proceedings. The underlying issueshie proceedings deal with the private
interests of a shareholder as regards the managerhéme company in which it hold shares.
The dispute is of private nature and does not @éhlany public interest within the meaning of
Lithuanian law*®® Finally, the fact that Lietuvos Dujos holds thatss of an entity essential to
safeguarding national security is immaterial. Ehirno national security issue at stake. The

present dispute is one between shareholders cangehe Company’s managemeét.
(c) The underlying dispute submitted before the Vilomsgt is arbitrable

Dr. Norkus, the legal expert assisting the Ministrithese proceedings, relies on the ruling of
the Lithuanian Supreme Court of October 17, 201&ugoport the Ministry’s allegation that the
dispute brought before the Vilnius Court is notitagble. However, that ruling dealt with the
question of the arbitrability of disputes concegispecific features of public procurement
contracts, not investigative proceedings. The &uprCourt expressly confirmed that Article 11
of the Lithuanian Law on Commercial Arbitration pided for an exhaustive list of matters that
are not arbitrable under Lithuanian Law. Such mion references disputes arising from
constitutional, employment, family, administratiggal relations, as well as disputes connected
with competition, patents, trademarks and servioasks, bankruptcy, and disputes arising from

consumer contracts:®®

According to Claimant the investigative proceedingacern a civil law relationship, as opposed

to a relationship governed by public (or administe law. The investigative proceedings

193 Claimant’s Reply, 1 112.

19% Exhibit C-138.

195 Claimant’s Reply,  103.

1% Claimant’s Reply, 1 116.

197 Claimant’s Reply, 1 119.

198 Claimant’s Reply, 1 12Exhibit C-105.
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initiated by the Ministry do not deal with a disputgarding public law relations, government

procurement, patent, bankruptcy or any other ifistedl in Article 11 mentioned above

128. Dr. Norkus’ suggestion thatle legislator was not able to includimvestigative proceedings]
into the list of non-arbitrable disputes presentedirticle 11" because investigative proceedings
were introduced into the Civil Code subsequenthi® énactment of Article 11, is groundless.
Had the legislature intended to include the ingedive proceedings in the list of non-arbitrable
disputes, it could easily have introduced the rnesrgschanges in Article 11 when this Article
was amended in 2001. Claimant also argues thatuhent draft of the amendments to be
introduced to the Lithuanian Law on Commercial Awdition also does not provide that the

investigative proceedings are non-arbitrapfe.

129. Swedish law, which is the law governing the arhitra clause before the Tribunal, similarly

contains no provision that would find the proceedibefore Vilnius court non-arbitrabl€:

130. Moreover, the Svea Court of Appeal has specificilynd that the arbitrability of international
disputes dealing with issues of foreign law shdagddecided on a case-by-case basis, in such a
way as to give full effect to the parties’ agreemtenarbitrate disputeségarding matters that

they normally can freely agree upon without anyrieons.”**?

131. Finally, Claimant concludes that, as the SHA regsglassues on which the Parties were free to

agree, this dispute is arbitrable under Swedish'taw

(3) The Ministry’s Action Breaches the Substantive Oblgations of the

Shareholders’ Agreement

132. According to Claimant, in addition to breaching thebitration clause, the Ministry’s action
before the Vilnius Court also violates the substanobligations of the SHA, which such legal
action seeks to circumvent. Such breach constitaeadditional basis for awarding the reliefs

sought by Claimant in this arbitratiot’

199 Claimant’s Reply, 1 125.

10 Claimant’s Reply, 1 126.

1 Claimant’s Reply, 1 127.

12 Claimant’s Reply, 1 13@Exhibit C-142.
113 Claimant’s Reply, 1 132.

4 SoC, 11 159-160.
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133.

134.

135.

136.

Claimant alleges that in its Statement of Claimdtiressed each of the requests submitted by the
Ministry in its Initial Claim and its Revised Clajrand demonstrated that each of such requests
was inconsistent with the provisions regulating gubject of the requests in the SHA.
Claimant concludes that the Ministry’s suggestibat tthe Statement of Claim fails to specify
which obligations under the SHA the Ministry isegléd to have breached is meritl&$s.

(4) The Ministry Should Be Ordered to Terminate the Lithuanian Court
Proceedings

Claimant argues that the Tribunal has the powemforce the arbitration agreement and order
the Ministry to terminate the court proceedingsclaims that specific performance is the most
appropriate remedy in the event of a breach ofrhitration agreement, as if the only remedy for
a party’s refusal to perform an arbitration agreenveere an award of damages, the arbitration

agreement would be of little vald¥.

According to Claimant, Article 24(2) of the SCC Arhtion Rules required the Ministry in its
Statement of Defense to statehether, and to what extent, the Respondent aadmdsgnies the
relief sought by Claimaht It then notes that the Ministry does not dernatt specific
performance is an appropriate remedy tiie’ Investigation Proceedings are covered by the
arbitration agreement in the SHANd the Tribunal finds that arobligation,[] either under the
arbitration agreement,[] or under the SHA, has bé&eeached' '

By citing as an example the ICSID ca&&A vs. Jordah®, Claimant argues that it is well-
established in international arbitration that agbittribunals have the power to enforce an
arbitration agreement and order a party to reffeoam initiating and/or pursuing litigation in
violation of the arbitration agreement. This isesen if local courts disregard the arbitration
agreement and proceed to hear the dispute subjéue @rbitration clausg’

115 Claimant’s Reply, 1 135.
116 Claimant’s Reply, 1 136.
"7SoC, 1162Exhibit C-69.
18 Claimant’s Reply, 1 139.
19 Exhibit C-59.

?SoC, 1165.
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137.

138.

139.

140.

141.

142.

Claimant alleges that an order to terminate thetcaction is the only remedy that will protect
Gazprom from suffering irreparable injury. If thegal action is successful, it will lead to the
definitive loss of Gazprom’s right to have the dispheard in arbitratiott®

(5) Gazprom has Suffered Damages as a Result of the Niitry’s Breach of the

Arbitration Agreement

Gazprom alleges that it has incurred legal costa assult of the Ministry’s violation of the
arbitration agreement. While the main relief sdugy Gazprom is specific performance, it is
also entitled to compensation for these losses, diky other loss resulting from a breach of

contract.

To date, the costs incurred by Gazprom on behdedsrs. Golubev and Seleznev in defending
against the Ministry’s action before the Lithuaniemurts amount to EUR 39,683 (including
VAT) in legal fees of Salans LLP, and EUR 21,16%luding VAT) in legal fees of Moteikaa ir
Audzevicius'®® Claimant submitted a spreadsheet summarizinchdurcosts for counsel
incurred as of April 30, 2013

Furthermore, the costs incurred by Lietuvos Dujosdefending the Lithuanian court action

amount to date to EUR 211,667, including (i) thetsmf additional working hours of Lietuvos

Dujos’ employees required to collect documents, ghaduction of which was ordered by the

Court; (ii) the costs of translation and bookbimggervices; (iii) legal fees; and (iv) management
time spent defending Lietuvos Dujos against theistiy's action in the Vilnius Couré*

Claimant highlights that the Ministry does not disp that Gazprom has paid the amounts

indicated above, nor does it question the cal@natif damage¥>

Claimant points out that the Ministry’s main comrmém Gazprom’s claim for damages is that
“costs incurred by third parties in local court pemxlings can and should be claimed as part of
those proceedingsnd therefore the alleged loss has not yet matuted he Ministry provides

no evidence, information or even argument in suppbits assertion that attorneys’ fees and

121 50C, 1166.

122 50C, 1170Exhibit C-57.

123 Exhibit C-148.

124 50C, 1171Exhibits C-53 andC-54.
125 Claimant’s Reply, 1 143.
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other costs can be recovered in the Vilnius coatiba. It provides no information as to the
conditions under which such costs could be recalyefén fact it could. Nor does the Ministry
provide any evidence that any party has in fadtredd costs in the Vilnius Court actioff.

143. Furthermore, Claimant states that Respondent pwiafol two new arguments at the HeartAG:
() that the costs of Lietuvos Dujos are not Gampsocosts; and (ii) that the documentary
evidence offered by Gazprom does not provide gafficsupporting information. It further
alleges that, if the Ministry questions the qualifythe evidence submitted by Gazprom on
damages, it should have raised this in its pleadimghich would have allowed Gazprom to
submit the supporting invoices. Claimant argues BRespondent cannot raise new arguments on
damages for the first time after the deadline fabrsitting evidence has passed, and in the
middle of a hearing.

(6) Claimant’s Prayer for Relief
144. As set forth in paragraph 145 of Claimant’s Stateinoé Reply:

“145. [...]Gazprom requests the Arbitral Tribunal to:

(@) declare that the Ministry’s initiation and gsecution of the Lithuanian court
proceedings described above was in breach of thération agreement contained
in the Shareholders’ Agreement, and that the Miniss liable to compensate

Gazprom for all damages suffered in consequensedif breach;

(b) order the Ministry to discontinue the Litmian court proceedings forthwith and to
refrain from any further actions in Lithuanian caun violation of the arbitration

agreement contained in the Shareholders’ Agreement;

(c) order the Ministry of Energy to pay damage$azprom, resulting from the Ministry
of Energy’s violation of the arbitration agreemdiyt submitting the present dispute
to Lithuanian court, including without limitationosts incurred by Gazprom in
connection with providing representation to Gazpmominated members of the
Company’s Board, presently estimated at approxiimaEJR 139,164, subject to
further revision as the case may be;

126 Claimant’s Reply, 1 142.
127 Transcripts of the Hearing (Day 1), pp. 95-96.
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145.

146.

147.

(d) order the Ministry of Energy to pay coststué arbitration, including all expenses
that Gazprom has incurred or shall incur hereinr@spect of the fees and expenses
of the arbitrators, the SCC, Gazprom’s legal colns&perts and consultants, as
well as Gazprom’s own internal costs and managertier, in an amount to be

quantified following the hearing on merits;

(e) order the Ministry of Energy to pay post-adanterest at a rate which by 8
percentage units exceeds the official reference &t from time to time fixed by the

Bank of Sweden, on the amounts awarded until &ylhpent thereof; and

()  order such other relief as the Tribunalyrmdeem just and propér.

B. Respondent’s position

(1) Factual Background

(i) General Remarks on the SHA and the arbitrationesmeat

Respondent states that the underlying facts irutiksgre to a large extent non-contentious. It is
not in dispute that the SHA includes an arbitrateagreement covering disputes between the
parties in connection with the SHA. Nor is congesthat the SHA contains certain voting

provisions, rules on election of Board membergrocedures for approval of decisions relating

to gas supply contracté®

However, it was never discussed or contemplatet ttiea arbitration agreement was to bind
Lietuvos Dujos or the Board of individual Board mears, or that it would bar any party from
invoking its statutory rights to apply for invesigpn of the activities of Lietuvos Dujos pursuant

to Lithuanian Law*°

Respondent argues that, in order to understandotditions under which the negotiations of the
2002 Shareholders Agreement took place, which werebasis for the SHA, it is important to
note that the State Property Fund is a public lagybwhose civil law capacity is limited by
authority expressly attributed to it by law. Irchuwcapacity, the State Property Fund was not in a

position to waive or limit the State’s rights undaw without obtaining express authorization of

128 50D, 7 5.
1292 50D, { 20.
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148.

149.

150.

the competent controlling institutions. Draftstbé 2002 Shareholders’ Agreement had to be
approved by the Government of the Republic of lata and were commented in detail by a
number of ministries and state institutions. lhdodes that the 2002 Shareholders’ Agreement

was carefully assessed and scrutinized before laejreed and signéd®

Respondent states that the SHA essentially incatedrthe terms and conditions of the 2002
Shareholders’ Agreement, which is not contestedClimant'®! It was never indicated or
discussed that rules other than the normal corposténdards of care and duties under

Lithuanian law were to apply to the Board or indival Board members?

Respondent alleges that the SHA contained cer&arations from the default rules of corporate
governance of Lithuanian law, which were thorougtoysidered before being acceptét The
hesitation of the State Property Fund to deviatenfthe Lithuanian Civil Code, as well as the
importance of explicitly identifying any such detas, is reflected in Section 7.8 of the SHA
(“Waiver”). This Section emphasizes that no waigérstatutory rights, if even possible, was
agreed by the parties. It further notes that thiA Sontains a co-calledehtire agreement
clausé in its Section 7.4 which reads as followshis [SHA] constitutes the entire agreement
between the parties hereto with respect to matteedt with therein and supersede any previous
agreement between the parties hereto in relatiosutth matters.. ***

(i) The period 2004-2010

Respondent states that prior to the initiationhefse proceedings in 2011, the parties to the SHA
never made any attempt to invoke the provisionthefSHA as a way to regulate the vertical
relationship between the shareholders and Lietdwgss or its management bodfy.

13050D, 1 21.
13150D, 1 23.
13250D, 1 25.
133 Respondent’s Reply, T 4.
134 30D, 1 26.
13530D, 1 27.
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151.

152.

153.

154.

(in)Developments in 2010 onwards

(@) The implementation of the third gas package

Since early 2010, Lithuania has been engaged @viaw of its energy legislation, driven by the
requirement to comply with and implement the dikec009/73/EC of the European Parliament
and of the Council 13 July 2009 concerning commdesr for the internal market in natural gas
and repealing Directive 2003/55/EC (the “Gas Dikex). Respondent states that the main
purpose of the Gas Directive is to make the Eunogses markets more competitiveter alia,

by requiring energy companies to separate supplypmaduction from transmission activities.

At the heart of the Gas Directive lies the concept‘'unbundling of the operation of gas

pipelines from the business of supplying §4s.

When the Republic of Lithuania declared its intentto implement the new law providing for
ownership unbundling in accordance with the Gage@ive, Gazprom, seeking to safeguard its
dominant position in the market, strongly objectddowever, the Government of Lithuania, in
order to comply with EU law and to protect the pulriterest, eventually enacted a new law on

natural gas providing for ownership unbundling, ethcame into force on August 1, 20'F1.
(b) Gazprom’s decision to reduce its gas price to nieaging countries

Respondent states that at the end of 2010 it wasusced by Gazprom that the Republic of
Latvia and the Republic of Estonia were to be grdrat 15% discount on the gas price in 2011,
while the price for the Republic of Lithuania wasremain the san&® According to Russian
media, in April 2011 the gas price (per cubic meter Latvia was USD 379 and USD 389 for
Estonia, whereas Lithuania had to pay USD #48.

Even prior to such public announcement, Gazpromemmadattempts to hide the fact that such
price difference was based on political controvessi On several occasions, representatives of
the Gazprom’s management expressly stated thatdiseriminating treatmeritof Lithuania

was related to the Lithuanian Government’'s decigmnmplement ownership unbundling in

1% 50D, 1 30- 31.
370D, 1 32.
138 50D, 1 33; WS of Svedas, para. 10.
139 50D, 1 34Exhibit R-6.
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155.

156.

157.

158.

159.

accordance with the Gas Directive. Gazprom hadcialfy stated that Lithuania’s

implementation of such reforms would lead to insesain the gas price for end consunté?s.

On January 25, 2011, the European Commission wa&slde investigate possible market abuse
from Gazprom as a result of the politically motagtprice discrimination. Gazprom recently
reiterated that it might reduce the gas price fithhuania, provided that Lithuania would abstain

from implementing the Gas Directivé"
(c) The December Board resolution - renewal of the suppntract

According to Mr. Svedas, Board member in Lietuvagd3 appointed by the Ministry at the
time, the gas price to be applied between GazpnauinLgetuvos Dujos for the year 2011 was
submitted for Board approval at the very last momen addition, by letter of December 15,
2011, Mr. Golubev (chairman of the Board), suggekste Mr. Valentukevicius (General
Manager), under the headin@ther questiorison the Board meeting agenda, that the Board
“vote for the adoption of Addendum No. 52 to theagrent of gas supply to Lithuania about the
prolongation of the existing conditions on 2011This addition to the agenda was made only
two days prior to the voting and Mr. Svedas way amlormed about this on the day the voting

was to take placé.e. December 17, 20112

On this same day, Mr. Svedas sent a letter to MialeMukevicius requesting additional
information, as the resolutions were to be madeapsulamwith the effect that there would be
no physical meeting at which the issue would beudised. Mr. Svedas’ attention was drawn to
the fact that the Addendum No. 52 was signed by Gblubev on behalf of Gazprom, which
raised concerns regarding the potential conflidtsnterest with respect to Mr. Golubev and
whether the Addendum No. 52 had been properly negdton behalf of Lietuvos Dujos.

As Mr. Svedas’ letter remained unanswered, he waatew letter to Mr. Golubev on December

27, 2010, which remained unanswered for severaksvee

In view of the foregoing, the Ministry had strorgpsons to believe that the price agreed on the

Gazprom long-term supply agreement was not comalgrenotivated and that members of the

140 50D, § 36 EXhibit R-7.
141 50D, § 36 Exhibits R-8 andR-6.
14250D, 1 38.

41/81



160.

161.

162.

163.

Board and the General Manager of Lietuvos Dujosewet promoting the best interests of the

Company.
(d) The Ministry’s decision to initiate Investigatiomdeeedings

Based on its suspicions of improper activities, emaccordance with the Lithuanian Civil Code,
the Ministry submitted a notice to Lietuvos Dujaslats management requesting that Lietuvos
Dujos “discontinued its improper activities'*** As such notice gave no results, the Ministry
decided to make use of its statutory right as aontin shareholder to initiate Investigation

Proceedings against the Company and its managéffient.

(2) The Investigation Proceedings

() Fundamental principles of the Investigation Proasgsd

The right to initiate Investigation Proceedingslagl down in Articles 2.124 to 2.131 of the
Lithuanian Civil Code. According to Respondent thvestigation Proceedings are considered
to be of public interest. They are designed far protection of minority shareholders against
unlawful and improper actions taken by the legaitgnits management bodies or members of
the management bodi&S. They are strictly limited to investigating thegé& entity, its
management bodies or members of the managemershodherefore, any shareholder owning
no less than 10% of the share capital of a compangntitied to initiate Investigating

Proceedings before the Lithuanian codiffs.

Respondent states that, within the framework o&stigation Proceedings, it is not possible to
investigate the activities of a shareholder whamas a member of the management body, its

conduct towards the company or towards other shaters™*’

Furthermore, it alleges that in such proceedingsulsl the court find that the shareholder’s
doubt as to the activities of the legal entity miag justified, the court will initiate an

investigation. In that case, the court will appan independent expert who will be authorized

330D, 1 41.
144 30D, 1 42.
14530D, 1 1 43-44.
18 s0D, 1 46.
147soD, 1 48.
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164.

to carry out the investigation. The independergeekwill be appointed and his/her opinion
assessed by the competent court at its discretdhile the parties have the right to make
suggestions with respect to suitable experts amedees to be applied, the court is not bound by

any submissions of the parties, but will make s aeterminatiort*®

(i) Public law nature: Investigation Proceedings d#ffom ordinary commercial
disputes

According to Respondent, the following specific tteas of the Investigation Proceedings

differentiate it from ordinary commercial disputes:

The applicant in the Investigation Proceedings dusshave the full burden of proof for the
alleged misconduct. The role of the applicantinsited to convincing the court that the

management may have acted inappropriatgly;

In order to facilitate the conduct of the investiga, the court may allow the expert to
examine documents and interrogate individuals ghlleentities other than the company
subject to the proceedings. The court may alscagsghe police to assist the expert.

Respondent highlights that all these measures eaetidedex officig>°

The court is not bound by the prayers for reliebraiited by the applicant. However the
remedies available to the court may only be digk@&gainst the company which is under
investigation. The court is not empowered to amenddisqualify the content of any

shareholders’ agreement; and

It is not possible to renounce the right to indidmvestigation Proceedings. Any agreement
through which a person purports to waive the righnitiate Investigation Proceedings would

be considered null and votd*

1830D, 1 49.
14930D, 1 50.
1%050D, 1 51.
15150D, 1 54.
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(ii)Jurisdictional objection dismissed by the Lidmian Court

165. Respondent states that Mr. Golubev and Mr. Selermaised a jurisdictional objection before the
Lithuanian court, requesting the court to dismise tapplication for the Investigation
Proceedings due to the arbitration agreement inSHHA. The court dismissed the objection,
concluding that [tlhis case does not originate from contractualagbns where, according to

the presented [SHA], the shareholders includedrarpercial arbitration clausé!®?

(iv) Relief suggested by Respondent to the LithuaniamiCo

166. According to Respondent, the Ministry has requesiedcourt to initiate an investigation and
proposed remedies in case the court or the expentdfthat improper acts have been committed.
It alleges that the suggested remedies are ondgteid towards Lietuvos Dujos and that none of
the suggested remedies will affect the SHA, asrediby Gazprom:®

167. The remedies suggested by the Ministry, but sulbgettte discretion of the court, are:

“1.1 to obligate AB Lietuvos Dujos no later thantln 1 (one) month as of the effective
date of the Court judgment to start negotiationfWv@AO Gazprom for setting a fair and
just purchase price of natural gas and no laterrthaithin 3 (three) months as of the
effective date of the Court judgment to presenBbard of AB Lietuvos Dujos with newly
negotiated conditions for purchase of natural gasif OAO Gazprom for approval;

1.2 to obligate AB Lietuvos Dujos to announce imfation in its annual report about:
1.2.1 income received by AB Lietuvos Dujos frommttearal gas transit activities;

1.2.2 expenses incurred by AB Lietuvos Dujos imti@h to the natural gas transit
activities;
1.2.3 investments performed by AB Lietuvos Dujosoimnection with the natural gas

transit activities;

1.2.4 the tariff for the natural gas transit sex®$ charged during the reporting period,
indicating the method (formula) of calculation bisttariff and all its constituent parts;

152 50D, 1 60.
153 50D, 1 62.
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1.2.5 the purchasing price which was paid by ABtUves Dujos during the reporting
period, indicating the method (formula) of calciat of this price and all its constituent

parts;

1.3 to obligate AB Lietuvos Dujos to ensure thatilegotiations on the terms of purchase
of natural gas, as well as for the conditions of frovision of the natural gas transit

service:

1.3.1 be conducted in good faith, seeking the sggply conditions and the lowest supply
price and the highest transit service price;

1.3.2 be conducted after getting appropriately @re for them and after having
performed a full analysis before the negotiationghat negotiating argument the

representatives of AB Lietuvos Dujos can use im#gotiations;

1.4 to obligate AB Lietuvos Dujos to establish pmecedure for adoption of decisions,

which would ensure that the conditions for the pase of natural gas and the conditions
of provision of the natural gas transit servicesesy by way of good faith negotiations be
approved by a decision of the Board of AB Lietuvags no later than on 30 November
of each year and in approval of such conditionsfti®wing information and documents

be obligatorily presented to the Board of AB LiesDujos:

1.4.1 indicate which actions were carried out bg tepresentatives of AB Lietuvos Dujos
during negotiations for the conditions of the puasé of natural gas and the conditions of
providing the natural gas transit service, what angents were prepared to be used in the
negotiations;

1.4.2 the reasons why the conditions of the puretltdsatural gas and the conditions of
providing the natural gas transit service, as praee for approval, are to be regarded the

best conditions AB Lietuvos Dujos could negotiate;

1.4.3 a written confirmation by the head of AB lLuets Dujos that the conditions
presented for approval were set by way of goodh flaégotiations and that the conditions
presented for approval are in accordance with tle@ditions in the market taking into
account the volumes of natural gas transmittedrbpsit and the substitutability of the

Company’s services;

1.5 to obligate AB Lietuvos Dujos to prepare angrape effective rules for avoiding

conflicts of interest that would be in accordandgthwhe international practices;
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168.

169.

170.

1.6 to impose other measures of impact indicategairagraph 1 of Article 2.131 of the
Civil Code, which, in the opinion of the court, weallow to ensure proper activities of

AB Lietuvos Dujos and its Management Bodies (therdBand the head)™**

(3) The Ministry has not breached the arbitration agreenent by initiating the

Investigating Proceedings
() Interpretation of Swedish case law

Respondent alleges that Gazprom has misunderstvdoread and interpret case law from the
Swedish Supreme Court. It states that the Sup@owet only grants leave to try a case if it
involves issues of general interest and thereneal to establish a precedent. The relevance of
the Supreme Court decision is not limited to thec#jr facts of the particular case as Gazprom
seems to be suggesting. A Supreme Court decisstebleshes a precedent as a general
principle, unless the field of application has be&plicitly limited by the court in its reasons, or
by a subsequent decision. The attempt by Gazpoatistinguish on the facts the cases relied on

by the Ministry is therefore not helpful to Gazpreroase™>°

(b) The Investigation Proceedings involve different tigar not bound by the

arbitration agreement in the SHA

The Ministry does not deny that it agreed to aalbérdisputes under the SHA with Gazprom and
Ruhrgas, and that it was not going to bring sudputes before the Lithuanian courts. It says
that it has not done $8°

According to Respondent, Gazprom confirmed thét itot part of its case that Lietuvos Dujos,
or its management, is bound by the arbitratione@gent in the SHA. Gazprom makes reference
to the test of arbitrability under Swedish law, ddaith and Bermudan case law, none of which
is relevant for the determination of whether theektigation Proceedings fall outside the

arbitration agreement already because the pargéedifierent™’

>4 SoD, 1 61.
15 Respondent’s Rejoinder, 1 26.
1% Respondent’s Rejoinder, | 6.
157 Respondent’s Rejoinder,  28.
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171.

172.

173.

174.

It alleges that the core of Gazprom’s argument igaaagraph 79 of its Reply, where Gazprom
argues that[b]ecause the dispute pending in Lithuanian coustéh substance one between the
Ministry and Gazprom, the Ministry’s arguments thatarbitration clause is only binding on its
signatories is of no help to the Ministry’s cdseRespondent contends that the only relevant
argument brought up by Gazprom is that the detetiwn under Swedish law of whether a court
procedure (between certain parties) falls undearaitration agreement (between other parties),
should be based on whether there is a disputestfbstancebetween the latter parti€¢2® It
further alleges that there is no support in Swedthsh for such an argument, as Swedish law
does not accept that a court disregards the ddsmyparties and instead bases its assessment on
such vague criteria. Respondent states that dwie use of such a vague test was accepted,

there is no disputeirf substancebetween the Ministry and Gazprom®

Respondent further alleges that Swedish law b&seddtermination of whether or not a certain
dispute falls within an arbitration agreement oe ithentity of the parties or on how the claims
have been formulated for a number of good reastirtken mentions that a court decision (or an
arbitral award) only hases judicataeffect with respect to the formally designatectiparto the

proceedings®®

Respondent relies on the SWEMAB case to pointlmatt $wedish courts have already dismissed
precisely the type ofifi substancearguments put forward by Gazprom in this arbitmat and
based their decision on the conclusion that thération agreement did not cover the disputes
with third parties-®*

(c) The Investigation Proceedings concern a differentse of action and therefore
a legal relationship other than the one specifiedhe arbitration agreement in
the SHA

Respondent alleges that, even if the parties whalte been the same, under Swedish law an
arbitration agreement cannot be extended to disghte concern legal relationships other than

the one identified in the arbitration agreentént.

18 Respondent’s Rejoinder, 1 30.
19 Respondent’s Rejoinder, 1 30.
1% Respondent’s Rejoinder, 1 31.
181 Respondent’s Rejoinder, 1 32.

162 Respondent’s Rejoinder, 1 33.
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175.

176.

177.

178.

The Investigation Proceedings not only involve otlparties, but are also based on the
Lithuanian Civil Code and concern an investigatmnthe activities of Lietuvos Dujos and
fiduciary duties of its management. This is a eanfsaction which concerns a legal relationship
completely different from that identified in the b#ration agreement in the SHA®
Respondent’s concern when initiating the InvesiigaProceedings was a breach of fiduciary
duties by Mr. Golubev, Mr. Seleznev and Mr. Valdmtwicius, which is related to the public
interest. This is because the fiduciary obligati@wed by members of management to the
company are for the benefit ofter alia, the company, its shareholders, creditors of the
company, employees and consuntéfs.

Contrary to Gazprom'’s allegation, Respondent arguaisit is well established by several court
decisions that the legal relationship is indeedneef by how the claim is formulaté®f The
decisive factor is the legal basis invoked in suppbthe prayers for relief, and not primarily the
prayers for relief:®°

Under Swedish law, a party is at liberty to frartseclaim as it deems fit, and thereby determine
the legal relationship forming the basis of a cldifn Respondent relies on ttéla Folgerd
case®in support of this argument. It alleges thatcsithe claimant in that case had formulated
a claim as an action under the Swedish Company ¢@etrsonal liability for Board members),
the court found that the claim was not based orsttegeholders’ agreement concluded by the
parties, including the arbitration clause. Resgomdoncludes that the legal basis relied on by
claimant was thus non-contractual and for this arathe court found that the arbitration
agreement was not applicable.

Respondent argues that Gazprom’s interpretatichefupperwarecase® is inconsistent with
Swedish law. In thélTupperwarecase the Supreme Court explicitly confirmed theegal

principle that even though a legal relationshipirtef in an arbitration (or prorogation clause)

183 Respondent’s Rejoinder, 1 33.

%4 Transcripts of the Hearing, Day 2, pp. 48-49.
185 Respondent’s Rejoinder, § 35.

186 Respondent’s Rejoinder, § 35.

187 Respondent’s Rejoinder, § 35.

188 Exhibit C-114 or R-25.

189 Exhibit C-144 or R-23.
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179.

180.

181.

182.

183.

might be related to another legal relationship ke by one of the parties, an arbitration

agreement cannot be extended so as also to caseeldted legal relationship’

Respondent also relies on tGBarmeusease, to illustrate that a contractual relation$faped on
a shareholders’ agreement, which is binding orptrées, is a legal relationship separate from a
legal relationship based on company law which =isig on the company and its orgafis.
Respondent further relies on tBsselte Dymaase to show the strict demarcation between non-

contractual and contractual clair8.

According to Respondent, ti&andpitcase relied on by Gazprom is not applicable te taise,
inter alia because in that case there was undisputedly anbiraatbitration clause between the

parties to the dispute. It also mentions thatdme was heavily criticized when first rendet€d.

Finally, Respondent highlights that on the recécaretcase’’* the Supreme Court confirmed
that: (i) an arbitration agreement only covers léggal relationship specified in the agreement;
and (ii) it is the legal basis relied upon by th&mant that determines which legal relationship

the claim concerns and, thus, the applicabilitamf arbitration agreemeht
(d) Exclusive jurisdiction of the Lithuanian courts

It is Respondent’s position that the Lithuanian rt®uhave exclusive jurisdiction to hear
applications for Investigation Proceedings, whiokams that, even had the parties been the same
and the dispute deemed to be tonnectiofi with the SHA, this does not constitute a bar to

initiating the Investigation Proceediny$.

Furthermore, Respondent alleges that under Litlaunalaw it is not possible to validly waive the
right to initiate investigation proceedings. Puwsuto Article 5, Section 2 of the Lithuanian

Code of Civil Procedure, the waiver of the rightaggply to court is null and void. In addition,

10 Respondent’s Rejoinder, 1 39.
"1 Respondent’s Rejoinder, 1 42.
"2 Respondent’s Rejoinder, 1 44.
73 Respondent’s Rejoinder, 1 47.
1% Exhibit R-107.

75 Respondent’s Rejoinder, 1 50.

78 Respondent’s Rejoinder,  51; SoD,  90; Prof.rhus Expert Opinion,  24.
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184.

185.

186.

Article 2.6 of the Civil Code provides that restion of legal capacity, term which also covers

contractual waiver of rights, may only be imposgdeRplicit provision of law""’

(e) The Investigation Proceedings are a special typepmiceedings concerning

public interest

Respondent alleges that the Investigating Procgedisplay a number of features of a public

law nature, for example:

- The fact that the procedure entails an assessmém mmanagement’s statutory duties, which
are fiduciary in nature, cannot under Lithuaniaw lae excluded or modified by the
shareholders through contrdétand

- The fact that the Investigation Proceedings arégded not only to protect the interests of

minority shareholders, but also the broader puibtierest of all stakeholders of a compafiy.

Respondent concludes that the protection of therest of gas consumers of Lietuvos Dujos is
likely to be regarded as public interest underititeuanian Civil Codée®°

() Could the Investigation Proceedings be conductedrbwrbitral tribunal under
the SHA?

Respondent maintains that it would not have beessipke for a tribunal constituted under the
arbitration agreement in the SHA to decide andycant an investigation of Lietuvos Dujos and
its management pursuant to the Lithuanian Civil €odhis is not only because the parties to
the proceedings are different, but also due tdabethat a tribunal would not have the authority
under the arbitration agreement to exercise gkeofficio powers vested with the court in

Investigation Proceedings. Nor would the Tribuhalre the authority to apply the remedies
available to the court under the Lithuanian Civdde, such as to order the liquidation of the

company*®*

Y7 Transcript of the Hearing, Day 2,75: 18-21.
178 Respondent’s Rejoinder, § 54.
179 Respondent’s Rejoinder, § 55.
180 Respondent’s Rejoinder, § 57.

181 Respondent’s Rejoinder, 1 58.
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187.

188.

189.

190.

191.

Even if there were certain provisions in the SHAiskhwould have given Respondent a
possibility to redress its concern under the SHAsgndent has no obligation to do ¥5. It
alleges that neither the arbitration clause norSk& precludes the Ministry from choosing to
redress its concerns regarding fiduciary dutieofeethe Lithuanian court§® In any event,
Respondent would not have a practical choice td siditration against Gazprom, unless it

created formal basis for a claif.

(4) The Ministry has not breached the SHA by initiatingthe Investigation

Proceedings

Respondent points out that in its SoD, it reque&taimant to clarify its claim for breach of the
SHA. It states that the relief sought by Gazpramaesdnot contain any reference to a breach of
the SHA, but only a breach to the arbitration agrest in the SHA.

Respondent alleges that Gazprom’s references imRéjsly that Respondent breachekey
provisions on governance of the Company set fortthe Shareholders’ Agreemérand its

reference to Part IV A.4 and Part IV A.1-2 of isCSdoes not clarify Gazprom'’s claim.

In any case, Respondent states that it has nothedaany of the provisions of the SHA. Even
had Respondent breached any provision of the ShkArdmedy available to Gazprom would be
limited to seeking damages for breach of contrdtte specific performance request to withdraw
an action before the Vilnius Court is not a reméalysuch a breach. Therefore, there is no
causal link between the alleged breach and the dgmeught. Respondent concludes that
Gazprom seems to agree with this position, assitwd linked any of its prayers for relief to the

alleged breach of the SHA®

(5) Response to Gazprom'’s claim for damages and specifierformance

Gazprom has requested that the Tribunal order timstly to withdraw its application in the
Investigation Proceedings. The request assumeéshidnvestigation Proceedings are covered
by the arbitration agreement in the SHA, whichasthe case. The Tribunal, therefore, does not

have jurisdiction to order specific performancecek if the Tribunal had jurisdiction, there is no

182 Transcript of the Hearing, Day 2, 59: 21-25; 6.1
183 Transcript of the Hearing, Day 2, 60: 25; 61: 1-3.
184 Transcript of the Hearing Day 2, 66: 10-12.

18 Respondent’s Rejoinder,  63.
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192.

193.

194.

195.

legal basis for any specific performance ordem@sorresponding obligation, neither under the

arbitration agreement nor under the SHA, has beeached?®

As regards Gazprom’s claim for damages, Resporallegfes that Gazprom incorrectly stated in
its Reply that the Ministry does not dispute Garpropayment of the invoices, or its calculation
of damages. Respondent clarifies that it has ajredated in its SoD that no amounts were

admitted. Respondent rejects Gazprom’s claim @mtum in its entirety®’

Respondent alleges that costs incurred by thirtdgsain local court proceedings can and should
be claimed as part of those proceedings. As theshigation Proceedings are still pending, the
alleged loss has at any rate not yet mattifad.

Furthermore, Respondent alleges that the evidermaded by Gazprom regarding its damages
is remarkably poor. Respondent cites, for examipkdibit C-148, which is a list of costs that
Gazprom alleges to have incurred during the ingatitn proceedings on behalf of Mr. Golubev
and Mr. Seleznev. It argues that it is impossibleee from this list what measures were taken,
and points out that no supporting document is pleyi There is not a single invoice or any
other evidence that these costs have actually Ipaéth Respondent further notes that a
substantial amount on this list refers to costsgaltlly paid to Salans, while Salans is not acting
as counsel in the Investigation Proceedit{gs.

Respondent also refers to Exhibit C-147, whichedatibes as a letter produced for the purposes
of this arbitration and suggests that Lietuvos Buj@as incurred certain costs. In order for
Gazprom to be successful, it has to demonstrateitthancome was affected, which it has not
done. Respondent alleges that, just because thgp&ty has incurred costs, this does not mean
that its shareholders will receive lesser dividerids instance. Respondent concludes that the

costs for which Gazprom is seeking compensatiomtriutable to third parties®

% soD, 1 97.

187 Respondent’s Rejoinder, § 65.

%8 S0D, 1 99.

189 Transcript of the Hearing, Day 2, 81: 19-24.
190 Transcript of the Hearing, Day 2, 83: 17-18.
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(6) Respondent’s Request for Relief
196. In its last submission, Respondent requests tleaAthitral Tribunal***

“(i) dismiss Gazprom’s prayer for an order for ‘suahief as the Tribunal may deem just

and proper’;

(ii) dismiss due to lack of jurisdiction Gazpronpsayer for an order that the Ministry
withdraws its application in the Investigation Pemdings, or alternatively, to reject this
prayer on the merits;

(iii) reject all other claims by Gazprom in theintzrety;

(iv) order Gazprom to compensate the Ministry ftg costs of arbitration and the
Emergency Arbitration proceedings together witherast thereon at a rate determined
according to Section 6 of the Swedish Interestfibot the date of the Award until the date

of full and final payment; and
(v) order Gazprom alone to bear the fees and exgeeakthe arbitrators and the SCC
V. THE TRIBUNAL'S DECISION
197. The arbitration clause of the SHA is provided sArrticle 7.1, which reads as follows:

“Any claim, dispute or contravention in connectioithvthis Agreement, or its breach,
validity, effect or termination, shall be finallgttled by arbitration in accordance with the
Rules of the Arbitration Institute of the Stockhdhinamber of Commerce. The place of
arbitration shall be Stockholm, Sweden, the nunaberbitrators shall be three (all to be

appointed by the Arbitration Institute) and the daiage of arbitration shall be English.

198. It is common ground between the Parties that tH@gation to submit disputes to arbitration
includes the duty not to submit such disputes &teSCourts. This is the so-called negative
effect of the arbitration clause, which is reflecia Section 4 of the Swedish Arbitration Act,
pursuant to which & court may not, over an objection of a party, rale an issue which,

pursuant to an arbitration agreement, shall be dedby arbitrators’ Article 10 of the Law on

191 Respondent’s Rejoinder, p. 28.
53/81



199.

200.

201.

202.

Commercial Arbitration of the Republic of Lithuari&ads to the same conclusion, as it requires

a court to decline to hear a dispute subject tarhitration agreement.

Likewise, it is common ground that bringing dispgutehich fall under the scope of an arbitration
clause before State Courts constitutes a breadudtf arbitration clause, and that an arbitral
tribunal has jurisdiction to find that such a biealsas occurred and to draw the legal

consequences arising therefrom.

What is in dispute in the present case is whetheagplication for Investigation Proceedings
before the Lithuanian Court, pursuant to articte?2. of the Lithuanian Civil Code, amounts to
bringing to State Courts a dispute which falls witthe scope of Article 7.14 of the SHA. This
is the first issue to be decided by the Arbitralb@inal (1). Then, if the answer is in the
affirmative, the Arbitral Tribunal has to find winetr the actual applications filed by Respondent
before the Lithuanian Court are such disputesnigivithin the scope of Article 7.14 of the SHA
(2) and, if so, whether Claimant is entitled tosfie performance of the arbitration clause (3)
and/or damages (4). Finally, the Arbitral Tribuhals to allocate the costs of these arbitration

proceedings between the Parties (5).

(1) Does the application for Investigation Proceedingpursuant to Article 2.124 of
the Lithuanian Civil Code constitute a breach of tle arbitration clause of the
SHA?
According to Article 2.124 of the Lithuanian Cidlode, several categories of persons, including
any shareholder who holds shares amounting to seotleat 1/10 of the authorized capital of a
company, and the Public Prosecutor, are entitletteéquest the court to appoint experts who
have to investigate whether a legal person or, lgason’s managing bodies or their members,
acted in proper way, and in the event that improgetions are established, to apply measures

specifiedn Article 2.131 of thgiven coddLithuanian Civil Code]".

The measures specified in Article 2.131 of the wahian Civil Code are very broad. Pursuant

to this provision, the Court mater alia:

1) Revoke the decisions taken by the legal persoaisaging bodies;

2) Suspend temporarily the powers of the members efdbal person’s managing bodies or
exclude a person from the legal person’s managwaky;b

3) Appoint provisional members to the legal person&aging bodies;

4) Authorize the non-implementation of certain proems of the incorporation documents;
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5) Require the amendment of certain provisions ofrtherporation documents;
6) Transfer to other persons the legal person’s tighbte;
7) Require a legal person to perform or not to penfoertain actions; and

8) Liquidate a legal person and appoint the liquidator

203. At first glance, one might conclude that there asrelation whatsoever between the arbitration
clause of the SHA and an application for InvesigaProceedings under Article 2.124 of the
Lithuanian Civil Code. The former covers disputestween shareholders. The latter
contemplates an action opened to several categofipsrsons, including (but not limited to)
shareholders holding at least 1/10 of the authdrcapital, in order to obtain that the company,
its managing bodies or their members, be invesithéty a court expert, and that appropriate

measures be taken by the court in case it conclindésmproper actions occurred.

204. As pointed out by Professor Mikelénas, an expedffpred by Claimant, the aim of the
Investigative Proceedings is to grant legal measucethe shareholders of a company in order
to allow them to assess whether the company is geghaccording to the governing principles
of the company established by the law, whetheethave been a misconduct in the management
of the company and whether the company is managetd benefit of all the shareholdérs?
Professor Mikelénas adds thahére are three possible areas of investigationgtions and
activities of the legal person, actions and acdegtof the management of the legal person and

actions and activities of the members of managetnaaly of the legal persdr?®

205. A shareholder who is not part of the managemeny lvacinot be investigated, according to Dr.
Norkus, an expert proffered by Respondent, a vidwaresl by Professor Mikelén&¥.
Consequently, when an application for Investigatlnoceedings under article 2.214 of the
Lithuanian Civil Code is made by one shareholdeis hot the actions of other shareholders as
such which are to be investigated, but the actadrthe company itself, its governing bodies or
members of its governing bodies. The actions sthaeholder that is not part of the governing
bodies, even if it has the right to appoint membefsthe governing bodies, cannot by

investigated in such proceedings.

192 prof. Mikelénas’ Expert Opinion of December 23120at n°7 p. 4. . Dr. Norkus, an expert proffetsd

Respondent expresses a similar opinion at n° 234248-9 of his expert opinion of February 13, 2012

193 prof. Mikelénaspop. cit. p. 5. As a matter of fact Prof. Mikelénas pointg such similarity of views in his
opinion of March 15, 2012, atn° 5 p.4

194 Dr. Norkus, expert opinion of February 13, 2012%65, p. 19. Prof. Mikelénas, at n° 30, p. 10hig opinion of

March 15, 2012.
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207.

208.

2009.

210.

The object of the investigation is not whetherphavisions of a shareholders’ agreement, if any,
have been respected by the other shareholdersremfezlies available to the judge are not those
afforded in case of contractual breach, pursuanth& law applicable to the shareholders’
agreement. The obligations at stake are not thefieedl by any shareholders’ agreement, but
the legal fiduciary duty owed by any member of anaging body to a company, including the
duty to act fairly, prudently and loyally towardset company. It is noteworthy that there is
apparently no fundamental disagreement on thate idsetween Prof. Mikelénas and Dr.
Norkus'® The only divergences between the two experts(ianghether the duty of loyalty
could be an arbitrable issue, and (ii) whethemtamagement body of a company should act only

in the interest of the company or also in the egéof the shareholders.

Irrespective of the answer to be given to thospuded questions, it remains that the obligations
at stake in the Investigation Proceedings, whatdwar scope and their arbitrability, are duties
resulting from the law and not defined by a coritratagreement between shareholders.

To sum up on this point, the applicant to the Itigasion Proceedings and the person to be
investigated may be shareholders, but the legatiogkship involved in the Investigation is not
grounded in the shareholders’ agreement to whiely tire parties. To use the terminology
rightly used by Counsel for Respondent, the legétionship at stake in the Investigation
Proceedings is on a vertical level (i.e. betweahareholder on the one hand, and the company
and/or its officers and managers on the other hamli)e the contractual legal relationship in a

shareholders’ agreement is on a horizontal leve! Kietween shareholders of equal rights).

On the basis of the above observations, it seems ttie application for Investigation
Proceedings under Article 2.214 of the Lithuanianlode could never result in the breach of
an arbitration clause included in a shareholdegg2@ment. However, this may be a superficial

view, and Claimant submits several contrary argumenthe instant case.

Claimant first stresses that in this case the ratiooh clause is very broad and covedsyy claim,
dispute or contravention in connection with thisrdgment, or its breach, validity, effect or
termination..” Thus, there would be a breach of the arbitrattause should it be found that
the dispute brought by the Respondent before ttreu&inian Court isih connection withthe
SHA.

19 See Dr. Norkus’ expert opinion of February 13, 2@t n° 44-51 and Prof. Mikelénas’ expert opinidriviarch
15, 2012 at n° 26-29, pp.9-10.
1% Transcript, Day 2, 118: 1-5.
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211.

212.

213.

214.

Moreover, Claimant points out that an arbitratigneement must be performed in good faith and
a party may not attempt to circumvent it through #rtifice of adding non-party entities to a
court claim that is, in substance, a dispute fgllivithin the arbitration agreemefit. Claimant
states that Respondent initiated the court proogedagainst Gazprom’s nominees, rather than
Gazprom itself, for the sole purpose of attemptiogircumvent the arbitration clause in the
SHA® |t underscores that Respondent requests thedrthn Court to apply measures that
are directly regulated by the SHA, such as the ka&inof the Board members nominated by
Gazpront® Claimant alleges that during the negotiationqrkof the SHA, Respondent never
suggested that the arbitration agreement be linaitetinever reserved the right to submit certain
disputes to its domestic courts, including invesiige proceedings, as confirmed by

Mr. Eidukevicius in his witness stateméfit.

Under these circumstances, Claimant alleges tlanihot be assumed that the Parties intended
to exclude from arbitration the type of disputerently pending before the Vilnius Codft. If
there were any doubt in this respect, the princgdlenterpretationcontra proferentenfinds
application to support the Claimant’s views, givteat the drafters of the SHA were the State
Property Fund and its successor, the Ministry a#rgn2°2

In addition, Claimant submits that the statemeraation 7.8 of the SHA Waiver) that “The
rights or remediegprovided in this Agreement are cumulative and natwsive of any rights or
remedies otherwise provided by lawan be only viewed as emphasizing the authoritthef

arbitrators to order all available remedies, whesia out in the SHA or by the applicable [&{%.

The Arbitral Tribunal finds the above argumentstioé Claimant have unequal value. The
reference to Section 7.8 of the SHA is of no aaailt begs the question submitted to the Arbitral
Tribunal. Although Claimant is right when it stses that this Section confirms the authority of
the arbitrators to order all the remedies availatléaw, and not only those existing under the
SHA, the arbitrators do not have such authoritthe application for Investigation Proceedings

197 Claimant’s Reply, 1 75.
198 Claimant’s Reply, 1 77.
199 Claimant’s Reply, 1 8Exhibit C-141.
2050C, 124 ; Claimant’s Reply, T 20 ; EidukevidiMS, para. 8.
21 s0C, 1125.
202 Claimant’s Reply, 1 26.
23 Claimant’s Reply, 1 26. Respondent draws the dpposenclusion that this Section emphasizes thatvaiver of
statutory rights, if even possible, was agreedhiyparties, in SoD, 126.
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215.

216.

217.

218.

does not fall within the scope of the arbitratidause, which is the issue to be decided in these

proceedings.

Likewise, Mr. Eidukevicius’ witness statement anige tcontra proferentemprinciple of
interpretation do not help Claimant. Assuming ttheg parties never had the intent to exclude
from the scope of the arbitration clause any typedispute covered by this clause - an
assumption that the Arbitral Tribunal has no difftg to make in light of the wording of the
arbitration clause - the issue whether the applinafior Investigation Proceedings amounts to

such a dispute remains to be decided.

The Arbitral Tribunal is satisfied that two of Glaant's arguments deserve particular

consideration.

First, it cannot be seriously disputed that thepscof the arbitration clause of the SHA is
especially broad. The reference #an¥y claim, dispute or contravention in connectiathwhis
Agreement, or its breach, validity, effect or teration..” is a clear expression of the intent of
the Parties that all disputes between them in adtiore with the SHA are to be resolved by
arbitration, be those disputes contractual or nmmtractual. TheJlla Folgerd case?® referred

to by Respondent in support of its argument thabm@-contractual dispute falls outside of the
scope of the arbitration clause, is not relevarthtomatters at hand. In that case, the claimant
had initiated an action under the Swedish Compacty(Bersonal liability for board members
not as shareholder), a legal basis unconnecteuktoliligations of the shareholders’ agreement
between the parties, which contained the arbitmatiause. Moreover, Ms. Folgero was allowed
to pursue her court action because her claimsipeddo fraudulent acts that occurred prior to
the entry into force of the relevant shareholdaggeement. For this reason, her claims were not

covered by the arbitration clause contained irsttereholders’ agreement.

Second, the Arbitral Tribunal is also satisfiedttigaod faith does not allow a party to an
arbitration agreement to resort to legal artifineorder to circumvent it and submit to a State
Court a dispute the substance of which falls witthie scope of the arbitration clause. Good

faith is not foreign to Swedish law and there ithatity to the effect thatd party which enters

204 Exhibit C-114 or R-25.
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into an arbitration agreement should have a faraliag duty to act loyally with the contents of

the agreemenit?®®

Reference to good faith in this case leads thetdalbiribunal to find that when a shareholder
signs an arbitration agreement included in a sloddens’ agreement, it undertakes to resort to
arbitration to resolve all the disputes betweerstimreholders relating to or, as pointed out in the
arbitration clause at issue in this arbitratioim, cConnection”with the shareholders’ agreement.
As a consequence, a shareholder using the Investigaroceedings against another shareholder
to enforce its rights under the shareholders’ ages# would breach its obligation to perform the

arbitration clause in good faith.

However, this does not mean that, by entering tiléoarbitration clause, the parties to the SHA
undertook not to resort to Investigation Proceeslimgyirsuant to Article 1.124 of the Lithuanian
Civil Code, as the Claimant seems to imply. Foapplication for Investigation Proceedings to

constitute a breach of the arbitration clause, cwmulative conditions must be met.

The first is that the petitioner requests a rdieft could modify the SHA or affect the rights of
the shareholders under the SHA, which is the reatin the arbitration clause.
The second is that the party requesting the Inyastin could have obtained in arbitral
proceedings, pursuant to the arbitration clausthefSHA, the relief it is seeking through the
Investigation. If it could not so obtain througthi&ration proceedings the relief it pursues in the
Investigation Proceedings, it cannot be the casktlie Investigation circumvents the arbitration

clause agreed upon by the shareholders.

In order for the Tribunal to make a determinatianthis respect, the substance of the dispute
submitted before the Lithuanian Court has to beertakito consideration, as suggested by
Claimant. However, contrary to Claimant’s viewe thribunal considers that the identity of the
parties may not be ignored or conflated, althoughRespondent’s reference to the SWEMAB
case, in support of its contention that an arbaratgreement did not cover disputes with third
parties, is misplace®® The question is not whether arbitration may beught against third
parties, but whether requesting the investigatibthiod parties will necessarily jeopardize the

rights of other shareholders under the SHA.

205 | indskog, Skijeforfarande. En Kommentar, 2006197 Exhibit C-122). Although it is not applicable to this
case, it is worth recalling that article 1.5 (L)tlo¢ Lithuanian Civil Code requires the partiepésform their duties
according to the principles of justice, reasonagdsrand good faittEkhibit C-110).

208 Respondent’s Rejoinder, 1 32.

59/81



223.

224,

225.

226.

227.

Respondent’s argument with respect to the allegelligive jurisdiction of the Lithuanian courts
to decide on Investigation Proceedings is not gelewo the present case. Indeed, if a request is
within the exclusive jurisdiction of the Lithuaniaourts, filing such request does not circumvent
the arbitration clause, because the remedies saugid not be obtained through arbitration.
The issue that the Tribunal has to consider is dhaemedies requested before the State court
that are obtainable through arbitratioMutatis mutandisthe same observation applies to the
Parties’ discussion relating to the arbitrabilifytioe issues in front of the Lithuanian Court and

to the public interest involved therein.

On the above basis, the Arbitral Tribunal is setfthat an application before the Lithuanian
courts for investigation pursuant to article 2.X#4he Lithuanian Civil Code may in principle,

under the two aforementioned conditions, amoutritoging to Lithuanian State Court a dispute
which falls within the scope of Article 7.14 of til®HA, and therefore constitutes a breach
thereof. Consequently, the Arbitral Tribunal mdsicide whether such was the case for the

actual applications filed by Respondent.

(2) Did the applications filed by Respondent breach thearbitration clause of the
SHA?
Respondent alleges that the remedies requestedehidi® Lithuanian State Court are directed
solely towards Lietuvos Dujos, two of its managmgmbers and its CEO, and that none of the
remedies would affect the SHA. This is contesteddagprom. The Tribunal therefore has to
analyze whether any of the remedies requested bydRedent before the Lithuanian Court could
affect the shareholders’ rights and obligationseurtie SHA, and whether such remedies could

have been obtained by resorting to arbitrationymmsto the SHA.

As stated above, on March 25, 2011, Respondent figelnitial Clainf®’ before a Lithuanian
Court requesting appointment of experts to invastigvhether the members of the Company’s
governing bodies and the Company’s CEO acted apptely and, if the Court concludes that
they acted inappropriately, to apply certain measuprovided under Article 2.31 of the
Lithuanian Civil Code.

Subsequently, on December 9, 2011, Respondent iitedRevised Claim, whereby it
reformulated its request for relief submitted i timitial Claim, alleging that there was a risk

that some of the sanctions specified therein, leytithe the judgment entered into force, might

27 SeeExhibit C-14, Respondent’s Initial Claim, dated March 25, 2011.
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be inapplicable due to a change of circumstancEsr instance, the term of office of the
members of the governing bodies of the Company esxibire in 2013. In light of this,
Respondent without changing its position regarding the merit§ the claim, without
abandoning or narrowing the requests raigedthe Initial Claim] for the sake of economy and
expedition of the process, reformulates and simeglithe proposal presented in thaitial]
Claim regarding the sanctions, at this point ingispecifying exclusively such sanction that may
be implemented independently of the time the judgeemters into force®*®

The Tribunal therefore first analyses below théefedought by Respondent in the Initial Claim,
comparing it to the provisions of the SHA, in orderdetermine whether such relief, if granted,
would necessarily jeopardize rights and obligationder the SHA, and whether it was available
through arbitration proceedings (i). This will fllowed by the same analysis with respect to
the Revised Claim (ii).

() Initial Claim vs. Arbitration Clause

The remedies requested by the Ministry in its &hiClaim before the Lithuanian Court are as

follows:

“[...] Plaintiff hereby is requesting the Court:

1. To initiate the investigation of the activity of ABetuvos Dujos (identification number
120059523, the address of the registered officauofdg St. 24, Vilnius), and, if it will be
proved that the activity of AB Lietuvos Dujos anak the members of its governing bodies
Valery Golubev, the date of birth: 14 June 1952jlK$eleznev, the date of birth: 23 April
1974, and / or Viktoras Valentukenis, personal identification number 35410170018, is
inappropriate:

1.1. To dismiss the aforementioned persons from thesitipas in the governing bodies of
AB Lietuvos Dujos — to dismiss Valery Golubev,date of birth: 14 June 1952, from
the position in the Company’s Board, to dismissiK8eleznev, the date of birth: 23
April 1974, from the position in the Company's Bidbamand to dismiss Viktoras
Valentukewuius, personal identification number: 35410170018nf the position of the
Company’s CEO;

1.2. Prior to the first meeting of the Company’s Boarkiet would be attended by the new
members of the Board elected by the general meefid®B Lietuvos Dujos instead of
the Members of the Board dismissed by the Courterttporarily appoint the person
nominated by the Plaintiff, whose candidature w#él presented to the Court prior to
proceeding with the consideration of the case se, to the position of the Company’s
CEO;

208 Exhibit C-52, p. 18.
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1.4.

1.5.

1.6.

To obligate AB Lietuvos Dujos, no later than witHin(one) month of the date of
validation of the Court judgement, to initiate négbons with OAO Gazprom on

setting a fair and correct price for the purchadenatural gas and, no later than within

3 (three) months of the date of validation of tleei€ judgement, to submit to the Board
of AB Lietuvos Dujos for approval the new termsttoa purchase of natural gas from
OAO Gazprom agreed upon through negotiations;

To obligate AB Lietuvos Dujos to announce in itawal report information about:

1.4.1. The revenue received by AB Lietuvos Dugms the natural gas transit activity;
1.4.2. The expenses connected with the naturatrgasit activity, which are borne by
AB Lietuvos Dujos;

1.4.3. The investments connected with the natueasl wansit activity, which are
implemented by AB Lietuvos Dujos;

1.4.4. The tariff of gas transit services applied the reporting period, indicating the
methodology (formula) for the calculation of thasitf and all component elements;
1.4.5. The price for the purchase of natural gaiclv was paid by AB Lietuvos Dujos
for the reporting period, indicating the methodoja@ormula) for the calculation of this
price and all component elements;

To obligate AB Lietuvos Dujos to secure that negmins on the terms of purchase of
natural gas and the terms of rendering the natgad transit service:

1.5.1. Would be conducted in good faith, aiminthatbest terms of supply and the least
supply price and the highest transit service price;

1.5.2. Would be conducted after duly preparing thogése negotiations and, prior to
negotiations, analyzing in detail what argumentsyrba used by the representatives of
AB Lietuvos Dujos during negotiations;

To obligate AB Lietuvos Dujos to establish the prhae for the adoption of resolutions
which would secure that the terms of purchase timahgas and the terms of rendering
the natural gas transit service agreed upon throtajh negotiations are to be adopted
by the resolution of the Board of AB Lietuvos Dujaslater than on 30 November of
each year and that to adopt these terms the Conp&oard must be provided with the
following information and documents:

1.6.1. Indicating which actions were carried outthg representatives of AB Lietuvos
Dujos during negotiations on the terms of purchaenatural gas and the terms of

rendering the transit service, what arguments waepared for negotiations;

1.6.2. Indicating why the terms of purchase of redtgas and the terms of rendering

the transit service presented for adoption shouddcnsidered as the best possible
terms for AB Lietuvos Dujos that could be achieedugh negotiations;

1.6.3. The written confirmation of the CEO of ABtuvos Dujos that the terms that are
being submitted for approval have been set thrdaghnegotiations and that the terms

that are being submitted for approval are in linghathe market conditions taking into
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account the volumes of gas transported by transi the possibilities of replaceability
of services of AB Lietuvos Dujos;

1.7. To obligate AB Lietuvos Dujos to draw up and adefbective rules for avoiding the
conflict of interests that would be in line wittetimternational practice. [..’F*°

Claimant states that the Ministry’s requests uabents 1.1 and 1.2 above relate to the dismissal
of members of the Company’s Board and the appointroEa person to be nominated by the
Ministry of Energy as the Company’s General Manadethen alleges that the appointment and
dismissal of the members of the Board is speclfiogdverned by Section 4.3 of the SHA, and
that the Ministry’s requests before the Lithuan@ourt are an attempt to circumvent the
arbitration clausé’® Respondent contendsier alia, that the Investigation Proceedings does
not fall within the scope of the arbitration clauas it involves different parties and a different

legal relationship from that specified in the SHA.

Section 4.3 of the SHA, termeélection of managing bodigsestablishes, among other things,
the composition of the managing bodies of the Compand the election of their members
(Section 4.3(4)F** In addition, Section 4.3(5) provides tharty Party may propose that any

member of the Board nominated by such Party be vethavith or without cause at any time,

and the Parties agree to vote at the nearest Géndeeting of Shareholders for the removal
and replacement of such member of the Board wittheen member of the Board nominated by
the removing Party[...]”. However, the Tribunal notes that there is provision for the

removal of the members of the Board nominated by perty other than the party having

nominated such member, whatever the reason forremcbval.

209 Exhibit C-14, pp. 19-21.

#950C, 1 142.

211 gection 4.3(4) of the SHA reads as follow®utsuant to the Articles of Association of the Camp the
Company’s Board shall consist of 5 members. Is teigard the Parties agree that 2 (two) membershef
Company’'s Board shall always be elected from thed@iates nominated by the Strategic Inveg®whrgas],1
(one) member of the Company's Board — from the idamtels nominated by the VTJState Property Fund,
succeeded by the Ministryind 2 (two) — from the candidates nominated byShpplier[Gazprom]. The Parties
agree to cast their votes at the General Meetin§ltdreholders in such a manner that the provisafrsection 4.3
thereof is[sic] fulfilled. For the purpose of paragraph 4 of thésction 4.3, the Shareholders agree that when
electing members of the Board, the Parties shallrithute their votes at the General Meeting of $hatders for
each of the candidates nominated by the Party updesigraph 4 of this section 4.3. The Chairmanhef Board
shall be elected for a period of 2 (two) years.e iomination right shall alternate between the ®fgéc Investor
and the Supplier. Each Party shall procure tha Board member nominated by it shall vote for tkeet®n of the

chairman of the Board nominated in accordance withpreceding sentente
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The Tribunal finds that, if the Lithuanian Courtnstders that the members of the Company’s
Board acted inappropriately towards the Compang, rdmoval of such members would not
jeopardize the rights and obligations agreed inSK&. Particularly, Section 3.5 of the SHA
provides that The parties will put all their efforts to ensureaththeir nominees elected to the
Board of the Company will vote in order to achiewgectives established by this Agreement and
Share Sale and Purchase Agreements and provisigmévatization of the Company established
by the Government of the Republic of Lithuahi&€onsequently, should the Lithuanian Court
conclude that the members of the Board were exegcitheir functions inappropriately,
Gazprom could even be in breach of the SHA ifigdrto prevent their removal, having as it
does an obligation to put all its efforts to ensinag its nominees will vote towards achieving the
objectives of the SHA. In addition, should its noees be in breach of their fiduciary duties
towards the Company, no provision of the SHA wagpldtect the other shareholders, let alone
the Company.

The Tribunal also notes that Respondent requestkithuanian Court that, in case it determines
that the Company’'s CEO be removeth temporarily appoint the person nominated by the
Plaintiff [the Ministry], whose candidature will be presented to the Cpuidr to proceeding
with the consideration of the cagper se, to the position of the Company’'s CEQ@emphasis

added) Again,the Tribunal finds that granting such a requestld/oot interfere with the rights
and obligations established in the SHA, as any seg temporary appointment of a successor
to the removed CEO is an emergency measure whiahniatural consequence of the Court’s
decision to remove the CEO.

The Tribunal now turns to point 1.3 of Respondeirtisial Claim, requesting the Lithuanian
Court to order the Company to initiate negotiatiarith Gazprom bn setting a fair and correct
price for the purchase of natural gas and, no latean within 3 (three) months of the date of
validation of the Court judgement, to submit to Bward of AB Lietuvos Dujos for approval the
new terms on the purchase of natural gas from OA&epBm agreed upon through

negotiationg’.

It is Claimant’s position that the negotiation gfreements between the Company and Gazprom
is governed by the SHA, and therefore covered dyaibitration clause. It points out that, in
particular, Section 6.1 (1.8) of the SHA requirkattthe Company’s Board, when deciding on
the approval of a gas supply contract, take intosmeration the terms and conditions of those

contracts such as price, volume, duration, flexibility andiability”.
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Article 6.1(1.8) of the SHA reads as follows:

“Section 6. THE COMPANY'’S BUSINESS

1. Except as the Parties may otherwise agree in vgitom save as otherwise herein

provided, the Parties shall seek to ensure, andl ghacure that the Company seeks to

ensure the following...]

1.8 the Company shall treat the Parties on an equalidasAll agreements and

transactions between the Company and the Partiesgrof the Parties shall be at any

time made on arm’s length terms and conditions suglect to the Board approval; in

the event of the existence of several options &sr gurchase by the Company, the
Board, when making such decision on such optionall €hoose and approve the
options which,_judging by its terms and conditiogigch as price, volume, duration,

flexibility and reliability, is most favourable tthe Company and its customérs;

(emphasis added)

The Tribunal finds that the procedure for the negn of agreements to be entered into
between the Company and a party to the SHA (i.e. Ninistry, Gazprom or Ruhrgas) is
governed by the SHA. As a consequence, a decfsion the Lithuanian Court ordering the
renegotiation of such agreement would affect tgats of the Parties to the SHA to have the
disputes Iin connection withthe SHA settled by arbitration. Therefore thebtinal finds that
Respondent cannot resort to State Courts to ohge€Cbmpany to renegotiate the terms agreed
with Gazprom on the purchase of natural gas. HpRadent believes that, in breach of the
fiduciary duties of the Company’s members of theBlo(nominated by Gazprom), the contract
concluded between the Company and Gazprom was nteted into in the Company’s best
interests, it has to bring this matter to an aabitribunal constituted in accordance with the
arbitration clause of the SHA. The Company, whgimot a signatory to the SHA, would not
have to be a party to such arbitration, as itsetinain shareholders (all parties to the SHA) can

define the interests of the Company.

As for Respondent’s claim under point 1.4 of itgi&h Claim, it refers to Respondent’s request
to the Lithuanian Courtto obligate AB Lietuvos Dujos to announce in itad report

information about:1.4.1. The_revenue received by AB Lietuvos Dujos fthe natural gas

transit activity; 1.4.2. The_expenses connecteth wie natural gas transit activity, which are
borne by AB Lietuvos Dujos; 1.4.3. The investment:nected with the natural gas transit
activity, which are implemented by AB Lietuvos Bujb.4.4. The tariff of gas transit services
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applied for the reporting period, indicating the thedology (formula) for the calculation of this

tariff and all component elements; 1.4.5. The pfmethe purchase of natural gas, which was

paid by AB Lietuvos Dujos for the reporting periaajicating the methodology (formula) for the
calculation of this price and all component elens¢nemphasis added)

The Tribunal finds that Respondent’s request abaoegarding the information that the
Company’s annual report should contain, is not goe@ by the SHA, and therefore is not

covered by its arbitration clause.

As for Respondent’s claims under points 1.5 and df.éts Initial Claim, they refer to the
requests to the Lithuanian Court“tl..5] obligate AB Lietuvos Dujos to secure that negumires

on the terms of purchase of natural gas and thenseof rendering the natural gas transit

service:1.5.1. Would be conducted in good faith, aiminthatbest terms of supply and the least

supply price and the highest transit service pride5.2. Would be conducted after duly

preparing for these negotiations and, prior to negions, analyzing in detail what arguments
may be used by the representatives of AB LietuwgpssDduring negotiations;’and”[1.6] To

obligate AB Lietuvos Dujos to establish the procedior the adoption of resolutions which

would secure that the terms of purchase of natgesd and the terms of rendering the natural

gas transit service agreed upon through fair negjains are to be adopted by the resolution of

the Board of AB Lietuvos Dujos no later than onNBfvember of each year and that to adopt

these terms the Company’s Board must be provided thie following information and

documents|...]” (emphasis added)

The Tribunal finds that both of the above-mentioregliests relate to the procedure to be put in
place for the purposes of gas purchase and gasittreegotiations and the procedure for their
approval by the Company’s management bodies, atdhbse issues are governed by Sections
4.3 and 6 of the SHA. Any modification to such\psons by a State Court would result in an
amendment to the SHA at the initiative of the Minyis through its domestic courts, and a
circumvention of the arbitration clause, since s@me result could be obtained through
arbitration under the SHA.

For the above reasons, the Tribunal finds that B&$gnt cannot request State courts to require
the Company to establish new rules related to thegaure to be put in place for the purposes of
gas purchase and transit negotiations, and the enamnwhich they should be approved by the

Company’s management bodies, as indicated in Regpts requests 1.5 and 1.6 above.
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As for Respondent’s claim under point 1.7 of itgi&h Claim, it refers to the request to the
Lithuanian Court to*obligate AB Lietuvos Dujos to draw up and adoptdife rules for

avoiding the conflict of interests that would bdie with the international practicé...]".

The Tribunal finds that Respondent cannot be predefiom requesting the Lithuanian Court to
require the Company to adopt rules for avoidingflozis of interests in line with international
practice, provided that such new rules do not jetipa the rights and obligations established in

the SHA. This would only be the case if the rides found to be in breach of Lithuanian law.

The Tribunal now turns to the analysis of Respotiddtevised Claim.

(i) Revised Claim vs. Arbitration Clause

By way of reminder, on December 9, 2011, Responditatd its Revised Claim before the
Lithuanian Court. In the Revised Claim, Respondefdrmulated its request for relief, as it
alleged that some of the sanctions specified ifrthial Claim might turn out to be inapplicable

due to a change of circumstances by the time ghgnpent enters into force.
The remedies suggested by the Ministry in its RaliSlaim read as follows:

“1. To initiate an investigation of the activity of ABetuvos Dujos (identification number
120059523, head office address: Aguonu St. 24,iinand should the activity of AB
Lietuvos Dujos and / or the members of its GoverriBodies Valery Golubev born on 14
June 1952, Kirill Seleznev born on 23 April 1974da/ or Viktoras Valentukesius,
personal identification number 35410170018, be pbto be inappropriate:

1.1 to obligate AB Lietuvos Dujos no later thanhwitl (one) month of the date the Court
judgment enters into force to initiate negotiatiomish OAO Gazprom on setting a fair and
correct price for the purchase of natural gas and later than within 3 (three) months of the
date the Court judgment enters into force, to stilmwvly negotiated terms of the purchase
of natural gas from OAO Gazprom to the Board oflA&uvos Dujos for its approval;

1.2 to obligate AB Lietuvos Dujos to announce g1 annual report information on the

following :

1.2.1 the revenue received by AB Lietuvos Dujas fnatural gas transit activity;

1.2.2 the expenses related to natural gas trandivity, which are borne by AB Lietuvos
Dujos;

1.2.3 the investments connected with natural gassit activity, which are implemented by
AB Lietuvos Dujos;

1.2.4 the tariff of gas transit services applied the reporting period, indicating the

methodology (formula) for the calculation of thasitf and all constituent parts;
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1.2.5 the purchasing price of natural gas, whichswaid by AB Lietuvos Dujos for the
reporting period, indicating the methodology (folajufor the calculation of this price and
all constituent parts;

1.3 to obligate AB Lietuvos Dujos to ensure thatmnlgotiations on the terms of purchase of
natural gas and the terms of providing the natgas transit service:

1.3.1 are conducted in good faith, aiming at thetlherms of supply and the lowest supply
price and the highest transit service price;

1.3.2 are conducted after due preparation for tkegatiations and that detailed analyses are
conducted prior to negotiations based on which espntatives of AB Lietuvos Dujos will
argue during negotiations;

1.4 to obligate AB Lietuvos Dujos to establish aisien-making procedure which would
secure that the terms of purchase of natural gas the terms of rendering the natural gas
transit service agreed upon through fair negotiaicare to be adopted by resolution of the
Board of AB Lietuvos Dujos no later than on 30 Nober of each year and that to adopt
these terms the Company’s Board must be providdgdimformation and documents:

1.4.1 indicating which actions were carried outthg representatives of AB Lietuvos Dujos
during negotiations on the terms of purchase dtired gas and the terms of rendering the
transit service, and what arguments were prepaoedife negotiations;

1.4.2 reasoning why the terms of purchase of nhtges and the terms of rendering the
transit service presented for adoption should besatered as the best possible terms for AB
Lietuvos Dujos that could be achieved through nagjons;

1.4.3 written confirmation from the CEO of AB Lmts Dujos that the terms that are being
submitted for approval have been set through fagatiations and that the terms that are
being submitted for approval are in line with tharket conditions taking into account the
volume of gas transmitted by transit and the padsilbof replacing the services of AB
Lietuvos Dujos;

1.5 to obligate AB Lietuvos Dujos to draw up andpatdeffective rules for avoiding a
conflicts of interest that would be in line witletimternational practice;

1.6 to apply other sanctions provided by the CGchat2.131 part 1 which in the opinion of
the court would be instrumental in securing thepgmoactivities of AB Lietuvos Dujos and
its governing Bodies (the Board of Directors and @EO)"?*

248. The Tribunal notes that Respondent’s Revised Clasm;ompared to its Initial Claim, contains
the following two differences: (a) Respondent nager expressly requests the dismissal of
Mr. Valery Golubev and Mr. Kirill Seleznev from tiheespective positions on the Company’s
Board, or the dismissal of Mr. Viktoras Valentukeus from his position as the Company’s

CEO; nor (b) the temporary appointment of a new persomeplacement of th€ompany’s

22 Exhibit C-52, pp. 21-22.
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CEO; but rather (c) adds a general claim that thbuhnian Court &pply other sanctions
provided by the CC Art. 2.131 part 1 which in thendon of the court would be instrumental in
securing the proper activities of AB Lietuvos Dupgnsd its governing bodies (the Board of
Directors and the CEQ)

The Tribunal notes that Respondent’s request updent 1.1 of its Revised Claim is the

equivalent of Respondent’s request under point df.3ts Initial Claim and, therefore, the

Tribunal’s finding stated at paragraphs 234-237Aaleqgually applies in this respect.

As for Respondent’s request under point 1.2 ofRevised Claim, it is the equivalent of

Respondent’s claim under point 1.4 of its Initidai@ and, therefore, the Tribunal’s finding

stated at paragraphs 238-239 above equally apphismespect.

As for Respondent’s requests under points 1.3 arddol its Revised Claim, they are the

equivalent of Respondent’s claims under pointsahd 1.6 of its Initial Claim and, therefore, the
Tribunal’s finding stated at paragraphs 240-242valegually applies in this respect.

As for Respondent’s request under point 1.5 ofRevised Claim, it is the equivalent of

Respondent’s claims under point 1.7 of its Inittdhim and, therefore, the Tribunal’s finding

stated at paragraphs 243-244 above equally applibss respect.

Finally, Respondent’s request under point 1.6 ®fRevised Claim, which is a general request

that the Lithuanian Courtapply other sanctions provided by the QiGthuanian Civil Code]

Art. 2.131 part 1 which in the opinion of the cowaduld be instrumental in securing the proper

activities of AB Lietuvos Dujos and its governirgglies (the Board of Directors and the CEO)
(emphasis added), has no equivalent in Respondaeittad Claim, and will be analyzed below.

By way of reminder, Article 2.131, part 1, chapketermed ‘Investigation of Legal Person’s

Activities)) of the Lithuanian Civil Code reads as follows:

“1. In the event that the expert’s report points thdt legal person’s (legal person’s
managing bodies or their members) activities asppropriate and the court approves the
said conclusion,_the court may, upon receipt ofnmpis of the parties and public
institutions mentioned in Article 2.130 of the giv€ode,_apply one of the following
measures:

1) revoke the decisions taken by the legal perso@saging bodies;

69/81



255.

256.

257.

258.

2) suspend temporarily the powers of the membelsgal person’s managing bodies or
exclude a person from legal person’s managing body;

3) appoint provisional members of legal person’siagng bodies;

4) authorize non implementation of certain prouvisi@f incorporation documents;
5) to oblige making of amendments to certain prowis of incorporation documents;
6) to transfer the legal person’s right to voteother person;

7) to oblige a legal person to take or not to taketain actions;

8) to liquidate a legal person and appoint a licmsior.”**

In order to decide whether Respondent’s requeserupdint 1.6 above is in breach of the
arbitration clause, the Tribunal has to analyzéneddhe possible measures that can be taken by

the Lithuanian Court pursuant to Article 2.131 abov

Item 1 of Article 2.131 (part 1) provides that tGeurt may fevoke the decisions taken by the
legal person’s managing bodiesThe Tribunal finds that Respondent cannot be pregefiom
requesting the Lithuanian Court to revoke decisithiag were taken in violation of Lithuanian
law, as an arbitral tribunal constituted pursuanthte arbitration clause contained in the SHA
would not have jurisdiction to take such a decisidinis is because the revocation of decisions
taken by the Company’s managing bodies due to nugpiate activities of their members is not

governed by the SHA and is not an issimecbnnection withthe SHA.

As for item 2 of Article 2.131 (part 1), which piides that the Lithuanian Court maguspend
temporarily the powers of the members of legal @@ssmanaging bodies or exclude a person
from legal person’s managing bdgyt is equivalent to Respondent’s request 1.4t®finitial
Claim. For the reasons stated at paragraphs 23@B8ve, the Tribunal finds that the removal
of members from the Company’s Board, should théndahian Court find that they acted
inappropriately, will not jeopardize the rights astgligations agreed in the SHA.

As for item 3 of Article 2.131 (part 1), which pides that the Lithuanian Court maggpoint
provisional members of legal person’s managing esgidthe Tribunal finds that such measure is
simply a consequence of a State court’s decisigarding the dismissal of the members of the
Company’s managing bodies. The Tribunal notes,dvew that in its Initial Claim, Respondent
only requested the provisional replacement of tam@any’s CEQO, in case of his removal by the

213 Exhibit C-58.
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Lithuanian Court, but that it does not requestgtwvisional replacement of the two members of
the Board nominated by Gazprom, in the event df tleenoval by the Lithuanian Court. In any
event, the removal of members of the Board for direaf fiduciary duties, as well as any

necessary provisional appointment arising thelisafot governed by the SHA.

As for items 4 and 5 of Article 2.131 (part 1), yirovide respectively that the Lithuanian Court
may “authorize non implementation of certain provisiarfsincorporation documentsand
“oblige making of amendments to certain provisidnaarporation documents.The Tribunal
finds that Respondent cannot be prevented fromestiug such measures before State courts, as
an arbitral tribunal having jurisdiction based be arbitration clause in the SHA would not have
jurisdiction to modify or prevent the implementatioof provisions of the Company’s

incorporation documents in case they fall foul @huanian Law.

As for item 6 of Article 2.131 (part 1), it provislethat the Lithuanian Court may
“transfer the legal person’s right to vote to otlparsori. The Tribunal finds that Respondent
cannot request a State court to modify the shadensilrights to vote as established in the SHA,
as disputes in relation to these fall within thegs of the arbitration clause. Therefore, even if
the Lithuanian Court should find irregularitiestire activities of the members of the Company’s
Board and its CEO, modifying the voting rights unttee SHA would contravene the arbitration

agreement in the SHA.

As for item 7 of Article 2.131 (part 1), it provigi¢hat the Lithuanian Court magblige a legal

person to take or not to take certain actibnsThe Tribunal notes that this is a very broad
provision and reiterates that Respondent may ripiest before the Lithuanian Court, or any
State court, for a relief that would jeopardize tlghts and obligations established in the SHA
and that Respondent could also request to an arhiibunal constituted pursuant to the

arbitration clause of the SHA.

As for item 7 of Article 2.131 (part 1), it provisiehat the Lithuanian Court majidquidate a
legal person and appoint a liquidatdr The Tribunal finds that Respondent cannot evented
from requesting State courts to liquidate the Camgphit finds that the Company is performing

illegal activities. This is because an arbitrddunal constituted pursuant to the arbitration stau
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of the SHA would not have jurisdiction to take sui#cision, unless the dispute is related to
Section 3.1(1.4) of the SHA?

On the basis of the above, the Tribunal finds Bedpondent’s requests under points 1.1, 1.3 and
1.4 of its Revised Claim to the Lithuanian Court @& breach of the arbitration clause of the
SHA. As for Respondent’s request under point I.the Revised Claim, such request shall be
limited to measures that (i) would not jeopardike tights and obligations agreed between the
parties in the SHA; and (ii) would not be open tespondent to request before an arbitral

tribunal constituted pursuant to the arbitraticausle of the SHA.

(3) Specific Performance

It is Claimant’'s position that the Tribunal has thewer to enforce the arbitration clause
contained in the SHA, and requests that the Miibe ordered to terminate the Investigation
Proceedings before the Lithuanian Court. Clainaleges that specific performance is the most
appropriate remedy for the breach of an arbitratigreement. If the only remedy for a party’s
refusal to perform an arbitration agreement weraward of damages, the arbitration agreement

would be of little valug!®

According to Respondent, Claimant’'s request forcsje performance presumes that the
Investigation Proceedings are covered by the atlotr agreement in the SHA, which on
Respondent’s submission is not the case. Theredoperding to Respondent, the Tribunal does
not have jurisdiction to order specific performandeven if the Tribunal had such jurisdiction,
there would be no legal basis for any specificqranance order, as no corresponding obligation,

either under the arbitration agreement, or the S, been breachétf.

As stated in paragraphs 220-221 above, the Arbitidunal finds that an application before the
Lithuanian courts for Investigation Proceedingg;spant to article 2.124 of the Lithuanian Civil
Code, may, under some conditions, amount to brqngina State court a dispute falling within

the scope of the arbitration clause of the SHA, thredefore be in breach thereof. The Tribunal

214 Section 3.1(1.4) reads as follow: “3.1. As longttas Republic of Lithuania owns at least 7% of 8f@res, no
Party will vote, and will ensure that no Affiliaté such Party will, vote at the general meetinghdreholders of the
Company any of their Shares in favour of a decisionor_ which will result in, the following if athst one other
Party does not vote in favour of the same deciammhprovided, however, that the voting in favouswéh decisions
should not be unreasonably withheld: [...] 1.4 voumtliquidation of the Company.” (Emphasis added)

#°30C, 1 162Exhibit C-69.

21%30D, 11 97.
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also finds that it has the powers to limit the Miny’s requests (suggested remedies) under items
1.1, 1.3, 1.4 and 1.6 of its Revised Cl&ififiled before the Lithuanian Court, in order to st

the Ministry from breaching the arbitration claysevided in the SHA. The Tribunal notes that
Respondent does not challenge the Tribunal's peaverder specific performance if it finds that
Respondent has breached the arbitration claudeeiSHA*® As a consequence, the Tribunal
finds that it has jurisdiction to order the Ministnot to bring a request before the Lithuanian
Court that could affect the rights of the sharebddunder the SHA.

In light of the Tribunal’s findings in the previoggction of this award, the Tribunal decides that
Respondent must withdraw the following requests eniadits Revised Claim of December 9,
2011, before the Lithuanian Court:

* “1.1to obligate AB Lietuvos Dujos no later than witlirfone) month of the date the
Court judgment enters into force to initiate negbins with OAO Gazprom on setting
a fair and correct price for the purchase of natugas and, no later than within 3
(three) months of the date the Court judgment enteto force, to submit newly
negotiated terms of the purchase of natural gasmf@AO Gazprom to the Board of

AB Lietuvos Dujos for its approval;

» “1.3 to obligate AB Lietuvos Dujos to ensure thiaé thegotiations on the terms of
purchase of natural gas and the terms of providimgnatural gas transit service:
1.3.1 are conducted in good faith, aiming at tlestiterms of supply and the lowest
supply price and the highest transit service price;
1.3.2 are conducted after due preparation for tihegotiations and that detailed
analyses are conducted prior to negotiations bagsedwvhich representatives of AB

Lietuvos Dujos will argue during negotiatiofis;

 “1.4 to obligate AB Lietuvos Dujos to establish aisien-making procedure which
would secure that the terms of purchase of natgeal and the terms of rendering the
natural gas transit service agreed upon through fegotiations are to be adopted by
resolution of the Board of AB Lietuvos Dujos naefaihan on 30 November of each
year and that to adopt these terms the Companyardonust be provided with

information and documents:

27 Exhibit C-52, pp. 21-22.
830D, 1 97.

73/81



268.

269.

270.

1.4.1 indicating which actions were carried outthg representatives of AB Lietuvos
Dujos during negotiations on the terms of purchakeatural gas and the terms of
rendering the transit service, and what argumergsewprepared for the negotiations;
1.4.2 reasoning why the terms of purchase of natyaa and the terms of rendering
the transit service presented for adoption showtdcbnsidered as the best possible
terms for AB Lietuvos Dujos that could be achietedugh negotiations;

1.4.3 written confirmation from the CEO of AB Lms Dujos that the terms that are
being submitted for approval have been set throfagh negotiations and that the
terms that are being submitted for approval areliire with the market conditions
taking into account the volume of gas transmittgdtriansit and the possibility of

replacing the services of AB Lietuvos Dujos;

As for Respondent’s request under point 1.6 ofRkeised Clainf:® the Tribunal decides that
Respondent must limit such request to measureswbatd not jeopardize the rights and
obligations established in the SHA, and in additivat could not be requested before an arbitral

tribunal constituted pursuant to the arbitraticausle of the SHA.

(4) Damages

Gazprom alleges that it has incurred legal costa assult of the Ministry’s violation of the
arbitration clause. It states that, to date, castsirred by Gazprom on behalf of Messrs.
Golubev and Seleznev in defending the Ministry'scecbefore the Lithuanian Court amount to
EUR 39,683 (including VAT) in legal fees of Saldrds?, and EUR 21,164 (including VAT) in
legal fees of Moteikaa ir Audzevicid®® A spreadsheet summarizing further costs, incuased
of April 30, 2012, was submitted by Claimafit.

Furthermore, costs incurred by Lietuvos Dujos ifedding against the same legal action
amount to date to EUR 211,667, including (i) cdstsadditional working hours of Lietuvos

Dujos’ employees required to collect documents, gheduction of which was ordered by the

219 Respondent’s request under point 1.6 of the ReviSlaim reads as follows16 to apply other sanctions
provided by the CC Article 2.131 part 1 which ire thpinion of the court would be instrumental inwséty the
proper activities of AB Lietuvos Dujos and its gowveg Bodies (the Board of Directors and the CEO).
#2930C, 1170Exhibit C-57.
2L Exhibit C-148.
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Court; (ii) costs of translation and bookbindingvsees; (iii) legal fees; and (iv) management

time spent defending Lietuvos Dujos against theistiy's action before the Vilnius Colit?

Respondent alleges that Claimant incorrectly stabked the Ministry does not dispute that
Gazprom has paid the invoices, or its calculatibmlamages. Respondent clarifies that it has
already stated in its SoD that no amounts were thelini Respondent rejects Gazprom’s claim

on quantum in its entiref§?>

In any event, Respondent alleges that costs inturyethird parties in local court proceedings
can and should be claimed as part of those proogediAs the Investigation Proceedings are

still pending, the alleged loss has at any rateyabmatured?*

The Tribunal notes that Claimant’s claims are basethe allegation that Respondent breached
the arbitration agreement of the SHA by filing @pplication for Investigation Proceedings
before the Lithuanian Court. The Tribunal has fhumowever, that applying for Investigation
Proceedings before the Lithuanian Court is not,ggera breach of the arbitration clause of the
SHA. The Tribunal has found that Respondent’sdirea this respect is limited to only some of

the requests that are in connection with the SHA.

In light of its above findings, the Tribunal consid that it is not possible to quantify the amount
of costs incurred by Claimant, on behalf of Mes&slubev and Seleznev, in defending their
position against the Ministry’s action before théhuanian Court, with respect to those requests

made by Respondent that have been found to beeathrof the arbitration clause.

In addition, there is no evidence that part ofdaenages incurred by Lietuvos Dujos as a result
of the Lithuanian proceedings was and/or will emately borne by Gazprom.

In view of the above, the Tribunal rejects Claimanequest for damages in its entirety.

(5) Costs

Claimant and Respondent have each requested th&alrbribunal to make the other party
liable for the Arbitration Costs (as defined inidle 43 of the SCC Rules) and order it to pay the

#230C, 1171Exhibits C-53 andC-54.
22 Respondent’s Rejoinder, { 65.

2450D, 1 99.
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costs incurred in the conduct of this arbitratimejuding legal representation (Article 44 of the
SCC Rules).

In its submission of July 4, 2011, Claimant reqedsthat Respondent bear the costs of the
arbitration which amount to EUR 1,460,059.48. Sagtount includes the costs incurred in the

emergency arbitrator proceedings conducted immagligdrior to this arbitration, pursuant to
para. 119 of the Order on Interim Measures issuyethb Emergency Arbitrator on June 24,
2011. In accordance with Article 10(5) of Appendixof the SCC Rules, the costs of the
emergency arbitrator proceedings have been res¢éovbd apportioned between the Parties by
the present Tribunal in its final award.

The Tribunal notes that in its Reply, Claimant resfs the Tribunal to order the Ministry to pay
post-award interest on the amounts awarded urtipyment thereof, at a rate exceeding the
official reference rate, as from time to time fixbgt the Bank of Sweden, by 8 percentage

units?2°

Claimant’s costs are broken down as follows:

Costs of Arbitration EUR 190,600.00
Salans’ Legal Fees and Disbursements EUR 818,878.06
Legal Experts and Consultants EUR 227,860.48

VAT (18%, payable in the Russian Federation) EUR,220.93

TOTAL EUR 1,460,059.48

On July 11, 2012, in its comments to Claimant's&Stent on Costs, Respondent submitted, in
summary, that the legal fees claimed by Gazproen EUR 818,878.06) are not reasonable or
acceptable. It noted that Respondent’s correspgnddsts amounts to half of € It also

noted that in item C of Claimant’s Statement ont§oSazprom claims compensation for works
allegedly performed bivotieka & Audzeviciugn the amount of EUR 119,941.61. Respondent
objected to this claim contending that there isdocument on the record supporting that such
firm has been involved in these proceediffgsMoreover, Respondent’s objected to the amount

claimed for Prof. Nekrosius’ expert opinion (i.eURE 11,023.17), which it submits is not

2% Claimant’s Reply, 1 145 (e).

226 Respondent’s Comments to Claimant’s StatementamtsC{{ 3-4.
227 Respondent’s Comments to Claimant’s StatementamtsC{{ 7-8.
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reasonable for two single-page documéfits.Finally, Respondent noted that Gazprom has
included the costs incurred during the emergenbjtration proceedings in its Statement on
Costs, but fails to specify the exact amount. Redpnt submitted that it was Gazprom that
applied for the Emergency Arbitration proceedingdjich was ultimately denied by the
emergency arbitrator. Respondent requested that,cansequence, irrespective of the outcome
of the present arbitration, this Tribunal shouldesrGazprom to compensate the Ministry for its

costs in the Emergency Arbitratif.

In its submission of July 4, 2012, Respondent rstpgethe Tribunal to order Respondent to
compensate the Ministry for its costs in the aabién amounting to EUR 683,007 ,3bgether

with interest thereon at a rate determined accgrtinSection 6 of the Swedish Interest Act
(SFS 1975:635) from the date of the Award untildiage of final payment.

Respondent’s costs are broken down as follows:

Fees for legal services EUR 406,324.80

Expenses (including but not limited to costs fourder delivery,
travel to and from meetings in Stockholm, hoteleaemodation, EUR 14,882.72

translation, telecommunication and data search etc.

Costs for the Ministry’s expert witnesses EUR 43,507.23

Advance payment of costs to the Arbitral Tribunal EUR 174,100

Fees for legal services and expenses incurreciithergency

Arbitration proceedings EUR 44,192.56

TOTAL EUR 683,007.31

On July 11, 2012, in its comments to Respondertdgesient on Costs, Claimant submitted that
the Tribunal should reject Respondent’s SubmissiorCosts, as this arbitration confirms that
Respondent, by submitting its dispute with Gazptorthe Lithuanian Court, has breached and
continues to breach the arbitration clause of tHA.$° As to the disparity in the amount of
costs incurred by each of the Parties, Gazpromearghat this is a result of the different
approaches taken by the Parties to the issuesputai. It underscores that the issues in dispute
are worth millions of euros to Gazprom, and the istiy’s approach suggests that it places a

228 Respondent’s Comments to Claimant’s StatementamsC{{ 11-12.
229 Respondent’s Comments to Claimant’s StatementamisC{{ 13-14.
230 Claimant’s Comments to Respondent’s StatementastsCp. 1.
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lesser value on them. Finally, Claimant submittedt its request for costs is reasonable
231

notwithstanding the lesser amount claimed by theidity
The Arbitral Tribunal is satisfied that all the t®<claimed by the Parties are part of the

arbitration costs.

As set out in Article 43 of the SCC Rules, the iparaire jointly and severally liable for the costs
of the arbitration. Article 43 also stipulatesttttee Arbitral Tribunal shall apportion the costs o
the arbitration between the Parties, having re¢aithe outcome of the case and other relevant

circumstances.

Considering its findings in these proceedings,Angtral Tribunal finds it fair that the fees and
expenses of the Arbitral Tribunal and the administe fee and any expenses of the SCC
Institute shall be paid in equal shares by Claineamt Respondent. The Arbitral Tribunal has
taken into consideration that Claimant was succéssfpart of its claims, but unsuccessful on
the principle that Respondent was altogether ptedefrom applying for the Investigation

Proceedings before the Lithuanian Court.

As for the Parties’ legal costs, including fees amgenses, the Arbitral Tribunal, exercising its
discretion pursuant to Articles 43 (5) and 44 & 8CC Rules, decides that each of the Parties
must bear its own costs, including those incurrethe Emergency Arbitration proceedings.

Similarly, the fees and expenses of the Emergentytrator and any expenses of the SCC in
this respect shall be borne in equal share by #réeB. This is because, although Claimant’s
request before the Emergency Arbitrator was deritedas filed as a result of Respondent’s
breach of the arbitration agreement containedenSHA. Consequently, Respondent must bear

half of its costs as it is partially responsible its commencement.
The SCC has determined the costs of the arbitrasdiollows:

Mr. Yves Derains - Chairman

Fee EUR 90,950 plus any VAT
Expenses EUR 1,690 plus any VAT
Per diem allowance EUR 1,000

Ms. Sophie Nappert - Co-arbitrator
Fee EUR 54,570 plus any VAT

%1 Claimant’s Comments to Respondent’s StatementastsCp. 2.
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Expenses GBP 312 plus any VAT
Expenses SEK 1,000 plus any VAT
Per diem allowance EUR 1,000

Ms. Sophie Lamb - Co-arbitrator
Fee EUR 54,570 plus any VAT
Expenses GBP 403 plus any VAT
Per diem allowance EUR 1,000

Ms. Ana Paula Montans — Secretary of the Arbitral Tibunal
Expenses EUR 1,511 plus any VAT
Per diem allowance EUR 1,000

Stockholm Chamber of Commerce
Administrative Fee EUR 32,000 plus any VAT
Court reporter EUR 8,623 plus any VAT

291. The fees and expenses specified under paragrapalkiz®@ will be paid out of the advances paid
by the Parties to the SCC Institute.

292.

VI.

THE TRIBUNAL'S HOLDING

For the above reasons, the Arbitral Tribunal:

ii)

declares that Respondent’s initiation and prosenutif the Lithuanian court proceedings

described above was partially in breach of thetiaton agreement contained in the SHA;

orders Respondent to withdraw its requests undertd.l, 1.3 and 1.4 of its Revised
Claim, dated December 9, 2011, and to limit itsuesq under point 1.6 of such Revised
Claim to measures that would not jeopardize thbtsigand obligations established in the
SHA and that Respondent could not request beforarlaitral tribunal constituted pursuant

to the arbitration clause of the SHA;
dismisses Claimant’s claim for damages in its ehjr

decides that the Parties shall be liable, jointigt aeverally, for the payment of the following

costs of the arbitration:

- Fee of Mr. Yves Derains of EUR 90,950, expensdsUiR 1,690 and per diem allowance
of EUR 1,000. In addition, Respondent will be leafor VAT at 19,6% on the following
amounts: EUR 45,475 (50% of the fee) and EUR 8830(6f the expenses).
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- Fee of Ms. Sophie Nappert of EUR 54,570, expen$&3B¥ 312, SEK 1,000 and per
diem allowance of EUR 1,000.

- Fee of Ms. Sophie Lamb of EUR 54,570, expensesB® @03 and per diem allowance
of EUR 1,000.

- Expenses of Ms. Ana Paula Montans of EUR 1,511 ped diem allowance of
EUR 1,000. In addition, Respondent will be liabde VAT at 19,6% on EUR 755,50
(50% of the expenses).

- Administrative fee of the Stockholm Chamber of Cosnce of EUR 32,000 and court
reporting services of EUR 8,623. In addition, Regfent will be liable for VAT at 25%
on the following amounts: EUR 16,000 (50% of the)fand EUR 4,311.50 (50% of the

expenses).
Between the Parties, the liability for the costshaf arbitration shall be borne in equal shares.
v) decides that each Party shall bear its own legatbcand

vi) rejects any other claim, petition or demand of Beeties, whether implicit or expressly

introduced in this arbitration.
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Made on 31 Fu.fg ,2012

The seat of the arbitration is Stockholm, Sweden

Ms. Sophie Lamb Ms. Sophie Nappert

Co-arbitrator Co-arbitrator

Mr. erains
ifman of the Arbitral /Tribunal

HOW TO APPEAL IN RESPECT OF CERTAIN COSTS

Under Section 41 of the Swedish Arbitration Act, a party may bring an action against the
Award in respect of the remuneration of the arbitrators and the SCC Institute. A party having
reason to challenge the Award in this respect shall file an appeal before the District Court of
Stockholm within three months of the date the party received an original or a certified copy of
the Award.
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